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[11  In August 2019, after a trial, I determined that the plaintiff was entitled to two road
easements over different parcels of the defendant's land on Saturna Island: Bertolami v.
Money Family Projects Ltd., 2019 BCSC 1433. The basis for the easements was promissory
estoppel. I rejected a claim based on contract.

[2] Theld that, absent any offers to settle, the plaintiff was entitled to costs. If there were offers
to settle that may affect costs, the parties could make written submissions. There were offers
made by each side and I now have submissions on costs. The plaintiff seeks double costs and
argues that I should assess them. The defendant argues that each side should bear their own
costs.

[31 The easements were referred to as the Harris Road Easement and the Payne Road Easement.
In both instances the roads had been built before the trial and in both instances, I concluded
that the plaintiff was entitled to an easement for the roads as they were then constructed. In
my decision, I asked the parties to attempt to agree on the form of easement but they could
not do so. They disagreed as to the lands to be benefitted, maintenance costs, improvement
costs, utility rights and insurance. I dealt with those issues in a subsequent decision:
Bertolami v. Money Family Projects Ltd., 2019 BCSC 2262. The end result was an order for
the granting of the Payne and Harris Road Easements, requiring shared maintenance, with
no utility or water rights.

[4]1 Rule 9-1(6) sets out three factors that the court may consider in determining the effect of an
offer to settle on costs:

Research copy - Verify against the source 1/3



ESheria 2020 BCSC 883

a)

b)

c)

[5]

[e]

(71

(8]

[9]

[10]

[11]

[12]

whether the offer to settle was one that ought reasonably to have been accepted, either on
the date that the offer to settle was delivered or served or on any later date;

the relationship between the terms of settlement offered and the final judgment of the
court;

the relative financial circumstances of the parties; In addition, there is the catchall of any
other factor the court considers appropriate.

The defendant relies on an offer it made in May 2019. It attached forms of the easement it
was prepared to grant. The offer included the following provision: Prior to delivery or the
easement documents by the defendant to the plaintiff for registration, Mr. Bertolami shall
cause the sum of $289,000.00 to be posted in a solicitor's trust account in trust for the
defendant, which is to be paid to the defendant as consideration for the easements 1 year
from the date of registration, unless the construction requirements for the Harris Road
easement in Section 2(1)(d) have been completed by that date.

While in the end result easements were ordered, the $289,000 payment bears no
resemblance to the end result. It is hard to see where the requirement for the payment is
derived from. This is not an offer that ought to have been accepted. I decline to attach any
cost consequences to it not being accepted.

The plaintiff relies on four offers. The first offer had the proposed easement benefitting a
parcel of land referred to as the "Bertolami Lands". That was a contentious issue at trial and
one that I held during the trial had not been pleaded. The ordered easements do not benefit
that parcel of land.

The easement proposed in the second offer included rights to install power and water and
well water rights. Those rights were not ordered in my final judgment.

In the third offer, the proposed easement would have benefitted a further potential
subdivision and provided access to lands beyond those within the scope of the final order.

The fourth offer - on the plaintiff's own description - was "four offers in one" any one of
which could be accepted. The offer was convoluted, incorporated references to the
defendant's offer with modifications and, in some instances, was ambiguous. The proposed
easements were not attached.

It strikes me that where a claim is for an easement involving permanent rights over land, the
terms of the offer in comparison to the end result bears close scrutiny. The precise wording
of the proposed easement in the offers is also something that must be considered. It is a
more nuanced and complicated matter than assessing a monetary offer.

In my view the plaintiff's offers were not ones that ought to have been reasonably accepted. I
decline to award the plaintiff double costs.
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[13]

4]

[15]

This brings me to the defendant's argument that each side should bear its own costs. I have
already dealt with its offer to settle.

I do not agree with the defendant that this is a case of divided success, so that each party
ought to bear their own costs. The issue for trial was whether the plaintiff was entitled to an
easement. While the plaintiff did not succeed in his contract claim he did succeed in
obtaining an easement through proprietary estoppel. He was therefore successful; the route
to his success is not terribly relevant. Although not argued by the defendant, I would add
that this is not a case where costs should be apportioned: the facts related to the contract
claim were also relevant to and subsumed by the estoppel claim. The plaintiff is therefore
entitled to his costs.

Lastly, the plaintiff argues that I should determine the costs amount. There is no reason for
me to do so. If costs are not agreed to (as one hopes they will be) they must be assessed in
the ordinary manner. "E.M. Myers J."
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