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INTRODUCTION

[11  Erwin Singh Braich was petitioned into bankruptcy by a creditor on June 28, 1999. On
October 1, 1999, Lowry J (as he then was) ordered that Braich was bankrupt and appointed
KPMG Inc. as Trustee of the estate. KPMG retained Brian McLean as its counsel on
November 22, 1999. Braich has not been discharged from bankruptcy.

[2]  On February 2, 2007, Braich filed suit in the United States District Court, Western District of
Washington at Seattle (the "Washington Claim") against KPMG Inc., KPMG LLP, and two
KPMG employees Robert Rusko and David Wood, as well as Brian McLean and his firm
McLean and Armstrong (the "Applicants").

[3] Relying on s. 215 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the "BIA") the
Applicants apply for a declaration that Braich is required to obtain leave from this Court
before bringing any proceedings, including the Washington Claim, against the Applicants,
whether in the State of Washington or elsewhere. The Applicants earlier obtained a stay of
the Washington claim to allow them to bring this application.

[4]1 The Applicants also seek an interlocutory and permanent injunction enjoining Braich from
continuing the Washington Claim and enjoining him from commencing any other actions
against the Applicants or the servants or agents of either KPMG Inc. or KPMG LLP, including
McLean and his law firm in any jurisdiction, without leave from this Court.

SECTION 215
[5]1  Section 215 of the BIA provides:

Except by leave of the court, no action lies against the Superintendent, an official receiver, an
interim receiver or a trustee with respect to any report made under, or any action taken pursuant
to, this Act.

Braich has neither sought nor obtained leave from the bankruptcy court.
[6]1 The following s. 215 issues arise:

1. Doess. 215 apply to a foreign proceeding such as the Washington Claim?
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[7]

(8]

If so, does it apply to the directors, officers and employees and retained counsel of the
Trustee?

If so, should Braich be enjoined from continuing the Washington Claim as well as filing any
other actions without first obtaining s. 215 leave from the bankruptcy court?

The first question is whether the Washington Claim can be characterized as "any action
taken pursuant to the Act" as those words are used in s. 215.

Paragraph 25 of the Washington complaint states:

Defendant Robert Rusko at all times relevant to this Complaint, was a Chartered Accountant and

a Senior Vice-President of KPMG Inc., and at all times relevant herein was acting within the

scope and course of his employment as an employee of KPMG Inc., in its role as Trustee of

Bankruptcy of Erwin Singh Braich. Defendant Rusko in his capacity as Senior Vice-President of

KPMG Inc., is liable for the acts of KPMG Inc.'s employees, agents, and contractors under the

doctrine of respondeat superior or by estoppel, including but not limited to the acts of
Defendants McLean and Wood (emphasis added).

Rusko was the senior KPMG insolvency partner assigned to the Braich bankruptcy.

(o]

[10]

The complaint on its face is clear: it alleges that Rusko "at all times relevant herein was
acting within the scope and course of his employment as an employee of KPMG Inc., in its
role as Trustee of the bankruptcy of Erwin Singh Braich". A parallel complaint is advanced
against Wood at paragraph 26.

Paragraph 27 provides:

KPMG Inc. is chartered by the Government of Canada through the Office of the Superintendent of
Bankruptcy to act as a licensed Bankruptcy Trustee. At all times relevant to this Complaint, KPMG

Inc. had an agency relationship with the Government of Canada, for the purpose of performing

its duties within the scope of its Bankruptcy Trustee activities.

[11]

[12]

[13]

The complaint contains no allegations against Rusko, KPMG or Wood for anything unrelated
to KPMG's capacity as Trustee of Braich's estate under the BIA. All of these allegations
clearly fall within the ambit of the activities enumerated in s. 215. None of the allegations
could be advanced in a domestic action in Canada without s. 215 leave from the bankruptcy
court.

The next question is whether s. 215 is intended to apply to foreign proceedings.

The purpose of s. 215 of the BIA is to protect officers of the court including trustees who are
charged with administering the BIA from baseless, frivolous or vexatious lawsuits which
would otherwise interfere with the due administration of the bankrupt's estate by the
Trustee so that the purposes of the BIA will not be frustrated.
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[14] The Trustee is an officer of the court. Protection of the type seen in s. 215 is commonly
afforded to such court officers in connection with the performance of their duties, as officers
of the court. In Beetown Honey Products Inc. (Re) (2004), 67 O.R. (3d) 511 (S. C.].) at para. 22,
aff'd (2004), 3 C.B.R. (5th) 204 (Ont. C.A.), the Court quoted from Bankruptcy and Insolvency
Law of Canada (Houlden and Morowetz) as follows:

A trustee in bankruptcy is an officer of the court. This flows from s. 16(4) [of the BIA] which
provides that the trustee shall in relation to and for the purpose of acquiring possession of the
property of the bankrupt be in the same position as if he or she were a receiver of the property of
the debtor appointed by the court. A court-appointed receiver is an officer of the court

[15] In Mancini (Trustee of) v. Falconi (1993), 61 O.A.C. 332 (C.A.), the Ontario Court of Appeal
articulated the purpose of s. 215 at para. 4 as follows:

Section [215] applies to actions taken against a trustee for a report made or an action taken
pursuant to the Bankruptcy Act. The purpose of s. [215] is to protect a trustee against frivolous
and vexatious actions

[16] Similarly, in 382231 Ontario Ltd. v. Wilanour Resources Ltd. (1982), 43 C.B.R. (N.S.) 153
(H.C.J.), the Court noted the purpose of the leave requirement as follows, at p. 155:

The relevant provisions of the Act must, of course, be read in context and having in mind the
purposes of the Act. Foremost among these is the orderly distribution of the assets of an
insolvent debtor rateably among his creditors. It is obvious that a multiplicity of claims by
creditors, asserted all in separate proceedings according to the usual processes of the courts,
would be wasteful and burdensome; hence the provision in s. 49 [the automatic stay provision]
preventing actions without leave. Instead, the creditor is ordinarily required to proceed
according to the summary provisions of the Bankruptcy Act.

[17]1 In Mancini the Court quoted with approval from Virden Credit Union Ltd. v. Dunwoody Ltd.
(1982), 45 CBR (NS) 84 (Man. Q.B.) as follows, at para. 5:

[In] the cases of bankruptcy, not all creditors will always be in accord with the actions of the
trustee. He is often in the unenviable position of attempting to act carefully and prudently so that
the majority of creditors will be protected in the maximum realization of their claims, although
not always are his attempts viewed as appropriate by such creditors. Because of this, the trustee
ought not to be subjected to lawsuits which are frivolous or vexatious or which do not disclose a
cause of action.

[18] In GMAC Commercial Credit Corporation - Canada v. T.C.T. Logistics Inc., 2006 SCC 35 the
Supreme Court of Canada noted that the gatekeeping purpose of the leave referred to in s.
215 is required in the public interest to ensure that trustees will be able to properly
administer the bankrupt's estate. The Court said at para. 58:
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The gatekeeping purpose of the leave requirement, therefore, in light of this duty [of the trustee
to protect both the creditors and the public interest in the proper administration of the bankrupt
estate] is to prevent the trustee or receiver "from having to respond to actions which are frivolous
or vexatious or from claims which do not disclose a cause of action" so that the bankruptcy
process is not made unworkable. On the other hand, it ensures that legitimate claims can be
advanced [emphasis added].

[19] At para. 62 the court in GMAC said that s. 215 protection is intended to ensure the "integrity
and efficiency of the bankruptcy process". The court also observed at para. 70 that s. 215
gives trustees protection "that Parliament has deemed necessary to preserve the ability of
trustees and receivers to discharge their duties flexibly and efficiently".

[20] The protection the BIA is intended to afford to officers of the court is underscored by the
threshold for leave under s. 215. To obtain leave, a petitioner must demonstrate that the
proposed action is not frivolous or vexatious and that the evidence discloses a cause of
action: Down v. Arthur Andersen Inc., 2003 BCSC 1286 at para. 6.

[21]1 Though this court has described the threshold as "relatively low" (Down at para. 7), it is not
sufficient for leave that the pleadings of the proposed action simply disclose a cause of
action. An evidentiary threshold must be satisfied before leave will be granted. In Mancini
the court said at page 6:

on a continuum of evidence ranging from no evidence to evidence which is conclusive, the
evidence required to support an order under s. [215] must be sufficient to establish that there is a
factual basis for the proposed claim and that the proposed claim discloses a cause of action.

[22] This principle was affirmed by the Supreme Court of Canada in GMAC at para. 7 of its
judgment.

[23] Butis s. 215 intended to apply outside Canada?

[24] T earlier referred to the principle at para. 6 in Wilanour Resources Ltd. that "[t]he relevant
provisions of the Act must, of course, be read in context and having in mind the purposes of
the Act."

[25] The other cases to which I have referred show that s. 215 is intended to achieve the
following:

a)  to protect a trustee against frivolous and vexatious actions (Mancini);

b)  to protect both the creditors and the public interest in the proper administration of a
bankrupt estate (GMAC);

c)  to ensure that the bankruptcy process is not made unworkable
(GMACQC); and

d)  to preserve the ability of trustees and receivers to discharge
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their duties flexibly and efficiently (GMAC).

[26] These objectives would be severely constrained if the protection in s. 215 were limited to
domestic actions in Canada.

[27]1 The BIA imposes on the trustee a geographic obligation and duty that extends worldwide.
Section 17(2) of the BIA provides:

For the purpose of obtaining possession of and realizing on the property of the bankrupt, a
trustee has power to act as such anywhere. (emphasis added)

[28] Section 16(3) of the BIA provides:

The trustee shall, as soon as possible, take possession of the deeds, books, records and
documents and all property of the bankrupt and make an inventory, and for the purpose of
making an inventory the trustee is entitled to enter, subject to subsection (3.1), on any premises
on which the deeds, books, records, documents or property of the bankrupt may be, even if they
are in the possession of an executing officer, a secured creditor or other claimant to them
[emphasis added].

[29] In Douglas MacDonald Development Corp. v. Price Waterhouse Coopers, [2001] O.]. No. 4846
(S.C.]J.) (QL) the Court stated at para. 19 that the BIA:

imposes on the bankrupt the duty to deliver all his property and all books, records and
documents in any way relating thereto imposes on all other persons the obligation to deliver all
property of the bankrupt to the trustee except where that person has a right to the property and
forbids anyone from withholding any papers or documents related to the trade dealings of a
bankrupt.

[30] Trustees in Canadian bankruptcy proceedings routinely carry out their duties as officers of
the court in foreign jurisdictions. The statute not only empowers such a wide geographic
sweep, it imposes such a duty on an appointed Trustee.

[31] Given that the purpose of s. 215 is to protect a trustee from frivolous and vexatious lawsuits
pertaining to actions taken pursuant to the BIA, and given that the BIA requires the Trustee
to perform its duties outside Canada where required, it would be anomalous indeed if a
trustee's s. 215 protection were to be confined to actions commenced within Canada.

[32] The integrity and efficiency of the bankruptcy process requires that a trustee be able to
perform its statutory duties as trustee with the protection afforded by s. 215 regardless of
where it performs such duties. If a trustee is required to act in another jurisdiction in order
to satisfy its duties under the BIA, then rendering the trustee vulnerable to a suit without
leave would undermine the integrity and efficiency of the bankruptcy process. Such a
restrictive interpretation would undermine the ability of trustees and receivers to discharge
their duties flexibly and efficiently, which s. 215 has been designed to protect (GMAC, at
para. 70).
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[33]

[34]

The property of a bankrupt - including the books and records - vest in a trustee wherever
they are situate. Irrespective of the steps that may be necessary to enlist the aid of foreign
courts to in-gather the bankrupt's books and records, the Trustee, in performing its duty in
any complex commercial bankruptcy or one involving an individual of apparently
significant net worth, will frequently be committed to cross-border conduct. This is not only
the Trustee's duty under the BIA, but is necessary for the protection of the estate. A statute
that imposes almost an unlimited obligation to take extra-jurisdictional steps, on the one
hand, would not on the other then limit the protection afforded the Trustee in connection
with performing such obligations.

I conclude that in the same manner that the BIA casts a duty on a bankruptcy trustee to
carry out its duties beyond Canada's borders where necessary, so too does s. 215 confer on a
trustee so engaged the statutory protection that leave must be obtained from the Canadian
bankruptcy court before any action, whether foreign or domestic, is commenced against the
trustee.

DOES S. 215 PROTECTION EXTEND TO OFFICERS, DIRECTORS, EMPLOYEES AND COUNSEL
RETAINED BY THE TRUSTEE?

[35]

[36]

[37]

The object of s. 215 is to ensure that the bankruptcy process is not rendered unworkable by
the Trustee being hindered by actual or threatened vexatious lawsuits in connection with
the administration of the bankruptcy.

In Canada many trustees in bankruptcy are corporations. The BIA imposes on bankruptcy
trustees many duties, some of which have been described above. A corporate entity can only
discharge its duties through its directors, officers and employees. If the scope of s. 215 were
limited to protecting only the corporate trustee in bankruptcy itself, then the trustee's
directors, officers and employees who execute the trustee's obligations under the BIA could
be subjected to vexatious lawsuits without leave of the bankruptcy court. Such a result
cannot have been the intention of Parliament when it passed the statute. Such a restriction
would undermine the entire purpose of s. 215 as consistently articulated by the courts.

This conclusion is also consistent with the Canadian law on the interpretation of the scope
of exclusion or limitation clauses in contracts. In London Drugs Ltd. v. Kuehne & Nagel
International Ltd., [1992] 3 S.C.R. 299, the Supreme Court of Canada considered the
conditions under which a contractual clause limiting the liability of a company extends its
scope to protect a company's employees (who are neither parties to the contract nor
expressly protected by the language of the limitation clause). In holding that the limitation
clause in question did provide protection to the defendant company's employees, it was
necessary for the Supreme Court to relax the doctrine of privity. The Court's reasoning is
instructive when considering the reach of s. 215.
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[38] At para. 245, the Court noted the identity of interest between an employer and its employees
in respect of the performance of an employer's contractual obligations. Where a person
contracts with an employer, in most cases employees will have the prime responsibilities
relating to the performance of the employer's contractual obligations.

[39] In light of such identity of interest, the Court stated at that paragraph that:

[W]hen an employer and a customer enter into a contract for services and include a clause
limiting the liability of the employer for damages arising from what will normally be conduct
contemplated by the contracting parties to be performed by the employer's employees, and in
fact so performed, there is simply no valid reason for denying the benefit of the clause to
employees who perform the contractual obligations. The nature and scope of the limitation of
liability clause in such a case coincides essentially with the nature and scope of the contractual
obligations performed by the third party beneficiaries (employees).

[40] In my view that reasoning is apposite here. It would simply make no sense to limit the
benefits of s. 215 to only the corporate trustee.

[41] Under B.C. law, even where an action lies against a corporate defendant, no action will lie
against its officers or directors except insofar as an officer or director has acted to further an
interest separate from that of the company itself.

[42] In Rafiki Properties Ltd. V. Integrated Housing Development Ltd. (1999), 45 B.L.R. (2d) 316
(S.C.), the court dismissed a plaintiff's application to add certain principals of the defendant
company as defendants in the action. The court held at para. 17 that a corporate director
cannot attract personal liability if he is merely acting within the scope of his authority, as a
director:

I conclude that the basis on which a corporate director may be held personally liable for his
actions should not be extended to incorporate the concept of liability resulting from the directors
controlling the activities of the corporation. There is no separate identity or interest of a director
who acts on behalf of a corporation To fix the principals with personal liability there must be an
independent cause of action alleged [emphasis added].

[43]1 The identity of interest between the KPMG Defendants and the Trustee in respect of the acts
complained of in the Washington Claim can be seen from the extracts from the Complaint
earlier referred to.

[44] In respect of Rusko, paragraph 25 alleges that "at all times relevant herein [he] was acting
within the scope and course of his employment as an employee of KPMG Inc., in its role as
Trustee of the Bankruptcy of Erwin Singh Braich." In para. 26 a similar allegation is
advanced with respect to Wood.

[45] Of KPMG LLP, it is said in para. 28 to be liable for "the acts of its subsidiaries and its
subsidiaries' partners, employees, agents, and contractors (including but not limited to
defendants KPMG Inc, McLean, Rusko, and Wood)".
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[46] Since the plaintiff has not alleged any separate identity of interest as between the Trustee,
on the one hand, and any of the KPMG Defendants on the other, I conclude that s. 215
applies to the KPMG Defendants, just as it applies to the Trustee itself.

[47] At para. 23 of the complaint Braich says that Brian McLean: "at all times relevant herein was
acting within the scope and course of his employment as the attorney for KPMG Inc., in its
role as Trustee in the bankruptcy proceeding of Erwin Singh Braich, and as an attorney and
owner of the law firm, McLean and Armstrong." The claim against McLean and Armstrong
("M & A") is contained in para. 24: At all times relevant to this complaint Defendant McLean
acted within the scope of his ownership/employment relationship with Defendant M & A. "At
all times relevant to this complaint Defendant McLean used Defendant M & A as an
instrumentality by which to carry out the allegations set forth above and herein as they
relate to Plaintiff." There are no other claims against McLean or his law firm.

[48] S. 30(1)(e) of the BIA empowers a trustee to act through a lawyer-agent by providing that the
trustee can employ a lawyer to "take any proceedings or do any business that may be
sanctioned by the inspectors." I accept the submission that "the object and purpose of the
BIA to provide for orderly and fair distribution is furthered when a lawyer acting
legitimately in his or her role as agent for a trustee, is given the protection of s. 215. To
deprive such a lawyer-agent of the benefit of s. 215 is illogical and will almost certainly lead
to instances where the purposes of the Act are thwarted."

[49] In R.v. Eldorado Nuclear Ltd., [1983] 2 S.C.R. 551 the Supreme Court of Canada, in the
context of a grant of statutory immunity to the Crown, described this identity of interest
between the Crown and its agents at p. 565-566:

[A] reference to the Crown in a statute extends to Crown agent. If this were not the interpretation
given to s. 16, the section would have no meaning, since the Crown only acts through servants
and agents When a Crown agent acts within the scope of public purposes it is statutorily
empowered to pursue, it is entitled to Crown immunity from the operation of statutes, because it
is acting on behalf of the Crown.

[50] In my view the benefits conferred on a trustee by s. 215 should also be conferred on its
lawyer-agent acting within the scope of his duties in representing the trustee. When a
lawyer is so acting under the BIA, there is an identity of interest between the trustee and its
lawyer of the same nature that existed between Kuehne & Nagel and its employees in
London Drugs and between the Crown and its agents in Eldorado.

[511 McLean and his law firm are entitled to the protection of s. 215.

INJUNCTIVE RELIEF

[521 The Applicants seek an injunction to restrain Braich from filing any further actions against
them without first obtaining s. 215 leave. They also ask this Court to specifically restrain
Braich from pursuing the Washington claim.
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[53] In his affidavit of June 12, 2007 Braich threatens to file suit against numerous individuals.
The affidavit contains a lengthy series of allegations against McLean. Para. 49 contains the
threat of a future lawsuit against former KPMG employees Bidulka, Boales as well as Steve
Postman who was the former counsel for the petitioning creditor. At para. 60 Braich refers to
future litigation "yet to be launched" against yet two other lawyers, Allan Brown and Shelley
Fitzpatrick. At para. 85 he refers again to Fitzpatrick and "another action yet to be filed".
Para. 111 contains reference to acts of libel and slander by KPMG employees, officers and
agents and a reference to "lawsuits yet to be filed".

[54] Braich faced criminal charges related to alleged bankuptcy offences. He issued numerous
witness subpoenas. On October 2, 2007 I set aside a subpoena issued to Mr. Mickelson on the
basis that Braich failed to show that Mickelson had relevant evidence to give and that
continuing the subpoena would be an abuse of process. Additional set aside applications
were pending for Mr. McLean and others when the criminal case was stayed. These
subpoenas would also likely have been set aside had the action not been stayed.

[55] In his affidavit evidence as well as in his submissions to the Court Braich makes many very
serious allegations against many insolvency professionals, members of the bar and others.
In the absence of litigation privilege, many of these would no doubt ground defamation
claims were the targets of these allegations to be so inclined.

[56] The question is whether an injunction order should issue at this stage. The Court has been
asked to interpret the meaning and reach of s. 215 of the BIA. It has done so. It is this Court's
opinion that Braich cannot advance any claims including the Washington claim against any
of the Applicants or any other party arising from his bankruptcy without first obtaining
leave from this Court as required by the provisions of s. 215 of the BIA.

[571 Iwould defer a decision on granting an injunction order to permit Braich to comply with
this Court's ruling or until there is some evidence that he has chosen to ignore it. The
Washington Claim has been stayed. In the event Braich attempts to proceed in Washington,
these reasons will no doubt be brought to the attention of Judge Coughenour.

[58] The applications for injunctive relief will be adjourned. I will remain seized with this case.
The Applicants are at liberty reset their application before me if they consider it necessary
to prevent Braich from commencing any other actions without s. 215 authority from this
Court or in the event that the Washington action stay is lifted and the Washington Claim
proceeds.

__"D. Brenner, CJSC"

The Honourable Chief Justice Brenner
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