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Background: The IRSSA and its Administration
[11  This is a joint direction of the Eastern and Western Administrative Judges (2020 ONSC 3497).

[2]1 This Joint Direction is made in the administration of the Indian Residential Schools
Settlement. The Direction assigns the task of hearing and determining the what is referred
to below as the "Metatawabin RFD #2" to Brown J. of the British Columbia Supreme Court.

[31 By way of background, between December 15, 2006 and January 15, 2007, the superior
courts in nine provinces and territories (the "Courts") issued reasons approving a national
settlement of various class actions related to Indian Residential Schools throughout Canada
(the "Approval Orders" and the "Agreement" or "IRSSA", respectively). In doing so, the courts
approved what was and remains the largest and most complex class action settlement in
Canadian history.

[4]1 The Courts subsequently issued orders on March 8, 2007, which incorporated the terms of
the Settlement Agreement and otherwise addressed its implementation and administration
(the "Implementation Orders"). The Court Administration Protocol appended to each of the
Implementation Orders (and attached to this Joint Direction as Appendix "A") provides for
the Courts' ongoing supervision of the Settlement Agreement's implementation and
administration. This has proven to be a significant responsibility.

[5]1  Pursuant to the Court Administration Protocol, two Administrative Judges have been
designated by the nine superior courts that made the Approval Orders; an "Eastern
Administrative Judge" and a "Western Administrative Judge".

[6] The Court Administration Protocol calls upon the Administrative Judges to determine the
jurisdiction in which a "Request for Direction" ("RFD"; "RFDs" in the plural) - the means by
which matters requiring "court orders, directions or consideration during the course of the
[IRSSA's] administration" - should be addressed. In practical terms, this amounts to a power
on the part of the Administrative Judges to assign the hearing of an RFD to one of the judges
of the nine courts that approved the IRSSA - a "Supervising Judge".

[71  The undersigned are the two Administrative Judges as well as the Supervising Judge for
British Columbia and the Supervising Judge for Ontario. We have served in those roles since
2009 (in the case of the Western Administrative Judge/British Columbia Supervising Judge)
and 2013 (in the case of the Eastern Administrative Judge/Ontario Supervising Judge). In the
course of the IRSSA's administration, the Supervising Judges have heard approximately 130
RFDs, with the vast majority of that total having been heard by these two courts.

[8] The administration of the IRSSA is now nearing completion. One of the last remaining parts
of the apparatus created for the purposes of the IRSSA's administration,[1] the Indian
Residential Schools Adjudication Secretariat ("Secretariat"), is scheduled to cease operations
on March 31, 2021. The Secretariat was established to support the Chief Adjudicator of the
Independent Assessment Process ("IAP"). The IAP is one of the two major means of
compensation created by the IRSSA, and was designed to compensate victims of abuse at
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Indian Residential Schools.[2] According to the Secretariat's website, as of April 30, 2020, all
but 7 of the 38,275 IAP claims received have been resolved.[3]

Metatawabin RFD #2

[a]

[10]

[11]

On May 12, 2020, counsel for Edmund Metatawabin and IAP Claimants T-00185, S-20774 and
S-16753 (the "Requestors") brought a new RFD (the "Metatawabin RFD #2"; so referenced
because it is the second RFD brought by or on behalf of Edmund Metatawabin) to the
attention of Court Counsel, the lawyer appointed to assist the Administrative Judges and the
Supervising Judges under the Implementation Orders. The Metatawabin RFD #2 is the latest
of a number of RFDs brought on behalf of IAP claimants who attended St. Anne's Indian
Residential School ("St. Anne's IRS") in Fort Albany, Ontario.[4]

The relief sought in the Metatawabin RFD #2 is far-reaching. In it, the Requestors seek
orders: (1) compelling Canada to file revised POI reports/documents and the 2015 narrative/
documents with the IRS Adjudication Secretariat, for each IAP claim by a former St. Anne's
IRS student that was heard in the absence of that evidence; (2) directing the Chief
Adjudicator and the IRS Adjudication Secretariat to provide notice to each former St. Anne's
IRS student whose IAP claim was heard in the absence of that evidence; (3) directing Canada
to pay up to $1,500 plus HST and disbursements to for each IAP claimant who receives that
notice, for legal advice; (4) directing the Chief Adjudicator and IRS Adjudication Secretariat
to delay destroying the IAP documents pertaining to St. Anne's IRS IAP claims; (5) directing
that this RFD and all future St. Anne's RFD hearings to re-open to be convened by the ONSC
in Timmins or Cochrane; (6) directing the Chief Adjudicator to publish an expedited RFD
form and process for St. Anne's IRS IAP claimants who seek to re-open their IAP claims on
the basis of the evidence referred to in the first point above; (7) conferring cost immunity to
any St. Anne's IRS IAP claimant and/or claimant counsel, for bringing an RFD to re-open,
unless that RFD is found to be frivolous and vexatious as per the Ontario Rules of Civil
Procedure; (8) directing that that the public version of all St. Anne's RFD court filings (RFD,
evidence, facta) to date and in the future, to be filed with the NCTR for historical purposes,
except if a document or part of a document is sealed due to IAP confidentiality; (9) sealing
IAP confidential material contained in the RFD record; (10) conferring cost immunity to the
Requestors; and (11) directing payment by Canada to the Requestors' counsel of reasonable
legal costs in relation to the RFD.

On May 21, 2020, Court Counsel convened a case management teleconference in relation to
the Metatawabin RFD #2. Preliminary issues were identified,[5] a timeline for exchange of
materials in relation to those issues was established and the hearing was tentatively
scheduled to proceed by videoconference on either June 22 or 26, 2020. During the case
management teleconference, Court Counsel expressed the view that if they were to maintain
that the Chief Adjudicator should be required to participate in the Metatawabin RFD #2, it
would be necessary for the Requestors to bring a separate RFD to squarely raise that
preliminary issue.
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[12]

[13]

4]

[15]

In an email from Ms. Brunning, the Requestors' counsel, dated May 29, 2020, she advised
that they were no longer seeking to compel the Chief Adjudicator to participate in the
Metatawabin RFD #2. Counsel further advised that due to Covid-19 conditions, they were
withdrawing their request for the hearing to take place in Timmins or Cochrane, indicating
that "[i]t is not safe for St. Anne's [IRS] survivors to gather and appear at a public court
hearing, nor to travel south, particularly to Toronto." Instead, the Requestors' counsel
indicated that they would ask the Ontario Superior Court of Justice and Canada "to allow
designated sites within certain communities to broadcast live the virtual RFD hearing."
Counsel elaborated that "[a]s counsel, [they were] still prepared to appear in Toronto
depending upon the [Ontario Superior Court of Justice's] practice at the time of the RFD
hearing."

The Requestors' counsel further indicated that they would be seeking an interim Order that
Canada and the Chief Adjudicator cease the destruction of St. Anne's IAP claims and the
revised reports/documents. They maintained that the issue of a sealing order is premature
until Canada has filed its responding evidence, and after the Requestors have filed any
additional evidence for the merits of the RFD. They invited Canada to dispense with another
of the previously-identified preliminary issues by agreeing to a costs immunity Order in
their favour.

Ms. Brunning's May 29, 2020 email closed with a statement that the Requestors would file an
amended RFD addressing this reframing of the preliminary issues on Monday, June 1, 2020,

and expressed the hope that this would facilitate "a more streamlined and inclusive process.'

In an email to the Metatawabin RFD #2 participants sent on May 30, 2020, Court Counsel
referred to the email summarized in the preceding three paragraphs and continued:

In the attached email, Ms. Brunning has advised that the Requestors will not be pursuing
items 2 and 3 on the list of preliminary issues below (participation of the Chief Adjudicator
and place of hearing) but will be seeking an interim Order that Canada and the Chief
Adjudicator should cease the destruction of St. Anne's IAP claims and the revised reports/
documents. I note that in asserting that the sealing order issue is premature, Ms. Brunning
assumes that Canada will be filing responding evidence and that the Court will permit the
Requestors to file additional evidence. Costs immunity remains in issue. Ms. Brunning has
further advised that in light of these refinements to the Requestors' position, she will serve
an Amended RFD on June 1.

Please note that assuming it remains necessary, the hearing of the preliminary issues (the
first stage of this RFD hearing) will proceed by videoconference on June 26, before Madam
Justice Brown. I will provide more details as that date nears.
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IAP Sunset RFD

[16] Because of the Requestors' interest in its outcome (having regard to the forms of relief
sought in the Metatawabin RFD #2), the Requestors' counsel were invited to and both Ms.
Brunning and Mr. Swinwood did participate in the hearing of the Chief Adjudicator's IAP
Sunset RFD on May 29, 2020. After hearing the submissions of all participants in relation to
that RFD, the Western Administrative Judge directed the preparation of an Order that
provides in relevant part as follows:

Completion of IAP claims

1. The adjudication of IAP claims, including any reviews or appeals by adjudicators or the
Chief Adjudicator, shall be completed by December 1, 2020 (the "Adjudication Completion
Deadline"), subject to any further order of this Court.

2. The Chief Adjudicator shall continue to report to the Administrative Judges, through Court
Counsel, on a weekly basis concerning the status of unresolved IAP claims.

3. Ifit appears to the Chief Adjudicator, the parties to a claim, or the Court, that one or more
IAP claims will not be resolved by the Adjudication Deadline, the Chief Adjudicator or a
party to the claim(s) may seek, or the Court may provide on its own motion, further
direction, either to expedite the resolution of the claim(s) or to provide a means whereby
parties can access the IAP after the Adjudication Completion Deadline.

Request for Direction by Administrative Judges

[171 In response to Court Counsel's May 30, 2020 email (referred to in paragraph 12, above), the
Requestors' counsel challenged the Administrative Judges' ability assign the hearing of the
Metatawabin RFD #2 to Brown J. and indicated that they were seeking instructions on
whether to appeal. In an 8-page letter to Court Counsel dated June 1, 2020, Mr. Swinwood
wrote in part as follows:

We will not agree to having any part of this RFD heard in British Columbia. Dr. Metatawabin
abandoned the right to the [Ontario Superior Court of Justice] public hearing in Timmins or
Cochrane, only due to COVID 19 limitations and risks. The [Court Administration Protocol] does
not give British Columbia jurisdiction over this RFD. See below. We are seeking instructions on
whether to appeal, but we request that Direction from the Administrative Judges, stated only in
your email. See below.

[18] Mr. Swinwood's letter also advised that contrary to the indication in Ms. Brunning's May 29,
2020 email, the Requestors would not be in a position to file the Amended RFD until June 4
and that "that date is conditional upon receiving written confirmation from Canada as to
whether Canada will file a Response and responding evidence."
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[191 Mr. Swinwood's letter further stated that the "appeal and preliminary issues" could include
the following:

A. Whether [Ontario Superior Court of Justice] has jurisdiction over this RFD;
B. Whether Canada must file a Response and responding evidence to existing RFD;

C. Whether Canada must disclose what transcripts and personal documents are in its possession
about Claimant T-00185 from the discovery processes of the ONSC civil actions, and which
documents do not fall under ADR and IAP documents controlled by the Chief Adjudicator under
the In Rem Order; and

D. Right to Cross examinations on affidavits.

Ontario Supervising Judge Declines to Hear the Metatawabin RFD #2

[20] Justice Perell has determined that he should not to hear the Metatawabin RFD #2. The
reasons underlying this decision are set out in the next four paragraphs.

[21] In Fontaine v. Canada (Attorney General), 2018 ONSC 4195, Perell J. ordered that costs in the
amount of $25,000 be paid to Canada personally by Ms. Brunning, who had acted for the
requestors in two RFDs, IAP Claimant C-14114 and Angela Shisheesh. In a decision released
the same day,[6] Perell J. declined to recuse himself from deciding whether a costs award
should be made in connection with the determination of RFDs. In making the costs award,
Perell J. stated in part as follows:

[47] In my view, both rule 57.07(1) and the court's inherent jurisdiction apply to the
circumstances of the immediate case. Ms. Brunning's conduct was a concerted effort to
relitigate issues that had not been decided in her clients' favour. She did not abide by the
court's orders with respect to what material should be filed in the proceedings. In Best v.
Ranking [endnote omitted] costs were awarded against counsel personally for his role in
launching a doomed action that was just a reconstituted version of an action that had
previously been dismissed. Ms. Brunning's conduct in the immediate case is similar and
falls with the ambit of rule 57.07(1). Her conduct caused costs to be incurred without
reasonable cause or to be wasted by undue delay, negligence or other default.

[48] To be clear, I also find that Ms. Brunning's unfounded allegations described above are
deserving of sanction in the form of an award of costs to be paid by her personally as a
matter of the court's inherent jurisdiction to control its own process and to discipline its
own officers.
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[49]

[50]

[22]

[23]

[13]

4]

[24]

In the immediate case, it is not as if Ms. Brunning's repeated allegations against Canada and
against the courts were not taken seriously by the courts. My Reasons for Decision in the
immediate case set out the history of how the court has responded to the various allegations
made against Canada and against the courts in Ontario and in British Columbia.
Notwithstanding the seriousness with which the court treated her allegations, Ms. Brunning
appears to have ignored or not listened to the courts' reasons.

But also to be clear, I do not find that Ms. Brunning's conduct was dishonest or malicious or
that she had any actual intent to obstruct the orderly conduct of the judicial process. I find,
however, that as well-intentioned as it may have been from the perspective of her duty to
her client, her conduct falls into that extraordinary territory where she failed to fulfill her
obligations to the administration of justice in the circumstances of the immediate case.

Justice Perell had earlier directed Ms. Brunning to participate in the closing submissions of
C-14114's hearing as directed by the IAP Adjudicator on January 19, 2018, indicating that he
viewed her conduct as "possibly contemptuous of this Court's authority."[7]

In a decision cited as Brunning and Fontaine v. AGC, 2020 ONSC 1003, the Divisional Court
concluded as follows:

Without expressing on this appeal any opinion on whether or not the comments made about
[Ms. Brunning] were justified, [Ms. Brunning] had no notice that the direction was going to
be issued and no opportunity to make submissions in that regard. The comments are critical
of [Ms. Brunning], including findings that she slandered the court, committed possible

contempt and committed several instances of professional misconduct.

The parties to these appeals agree on the test for recusal. The Eastern Administrative Judge
correctly noted that the grounds for an apprehension of bias must be substantial and the
threshold of proof is a high one. There was no allegation of actual bias on the recusal
motion. The motion for recusal did not seek to have the Eastern Administrative Judge recuse
himself on all matters arising in the future relating to these parties. It was limited to seeking
to have him recuse himself from hearing the very unusual remedy of costs sought
personally against counsel. [15] Given the contents and substantive findings against [Ms.
Brunning] contained in the January 15, 2018 direction (which was made without notice and,
therefore, with no ability to respond), I am of the view that a reasonable, right minded, fully
informed person would conclude that this is one of the rare instances where the author of
that direction should not be the one to determine a claim for costs sought personally against
[Ms. Brunning].

While Justice Perell appreciates that Ms. Brunning has taken the position that he need not
recuse himself from all matters in which she is involved, Justice Perell considers it in the
best interests of the administration of justice that he do so in this case, given the Divisional
Court's findings and Ms. Brunning's role in bringing forward the Requestors' concerns.

Court Administration Protocol
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[25]

5.

The relevant parts of the Court Administration Protocol provide as follows:

Should a hearing be required, the Administrative Judges will make such direction and
determine the jurisdiction in which the hearing should be held. In making this
determination the Administrative Judges will be guided by the following principles:

Where the issue(s) involve relief for a particular class member or particular class, the
hearing will be directed to the supervising court with jurisdiction over the class member or
class pursuant to the terms of the Agreement and the Approval Orders.

Where the issue(s) affect more than one jurisdiction, but not all, the hearing will be directed
to a supervising court in one of the affected jurisdictions.

Where the issue(s) affect all jurisdictions, the hearing may be directed to any court
supervising the Agreement.

In applying these principles, the Administrative Judges may also be guided by an
consideration that he or she deems to be appropriate in the circumstances.

Analysis and Joint Direction

[26]

[27]

[28]

[29]

In view of Justice Perell's decision to recuse himself from hearing it, the choice comes down
to assigning the hearing of the Metatawabin #2 to either another judge of the Ontario
Superior Court of Justice or another Supervising Judge.

On the basis of our 18 years of cumulative experience as Administrative Judges and
Supervising Judges for the purposes of the IRSSA, it is our opinion that the interests of
judicial economy and experience are proper considerations under subparagraph 5(f) of the
Court Administration Protocol, and that those interests would not be served by assigning the
hearing of this RFD to someone who has not been previously involved in the IRSSA's
administration. No efficiency can be achieved by assigning a judge who is unfamiliar with
the IRSSA and the jurisprudence under it. Instead, the interests of judicial economy point
toward assigning Brown J. to hear this RFD.

The advisability of achieving judicial economy and efficiency is especially prominent in the
present circumstances. Because of it has been brought in the final stage of the IRSSA's
administration - a time when the machinery of the IRSSA is being dismantled and plans are
underway for the closure of the IRS Adjudication Secretariat - there is a clear need for the
Metatawabin RFD #2 to be heard and determined on a urgent basis. It would not be an
overstatement to say that there is urgency in getting on with the hearing of the merits of this
RFD before the IAP is dismantled.

We understand that the Requestors would prefer that this RFD be heard by a judge of the
Ontario Superior Court of Justice. We point out, however, that as recognized in Ms.
Brunning's May 29, 2020 email, the current reality is that due to the Covid-19 pandemic,
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virtual proceedings and not traditional in-person hearings have become the norm. The
Requestors have indicated that it is not safe for St. Anne's survivors to gather and appear at a
public court hearing, nor to travel south, particularly to Toronto. In the immediate case, we
direct that the hearing be a virtual proceeding that would be notionally held in Vancouver
but with remote attendances from any where in Canada including Cochrane. This mode of
proceeding will address the travel and safety concerns of the Requestors and others.

Conclusion

[30] As Administrative Judges, we jointly direct that the Metatawabin RFD #2 be heard by Brown
J., by means of videoconference, with provision made for public access to the virtual
hearing.

[31] In the circumstances of the Covid-19 emergency, this Joint Direction is deemed to be an
Order of the court that is operative and enforceable without any need for a signed or
entered, formal, typed order.

[32] Finally, it should be noted that Justice Perell has participated in this Joint Direction solely in
his role as Eastern Administrative Judge.

"B.]. Brown J."

APPENDIX "A"

COURT ADMINISTRATION PROTOCOL

In order to ensure the efficient and expeditious administration of the Agreement, the courts have
determined that a streamlined process for addressing all matters that require court orders,
directions or consideration during the course of the administration is desirable. Accordingly, the
procedure set out below will be followed in respect of all such matters.

1. The courts will designate two Administrative Judges from among the 9 (nine) judges who
heard the motions for approval of the Agreement, or their successors as supervising judges.
There will be one Eastern Administrative Judge and one Western Administrative Judge.

2. All matters that require court orders, directions or consideration, will be brought to the
attention of the Administrative Judges at first instance by the filing of a Request For
Direction. The Request will identify the party, counsel or other entity with standing in
respect of the Agreement who is bringing the matter forward, the matter(s) in issue, the
relief requested, whether it is on consent, or if opposed, the various positions of those in
favour and those opposed. It is expected that all parties, counsel and entities with standing
will cooperate to the extent that a single Request that fairly and accurately sets out the
issue(s) and their positions in brief form is filed. The Judges do not expect to receive initial
Requests that exceed 3 pages in length.
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(a)

(b)

(c)

(d)

(e)

(f)

Upon receipt of a Request, the Administrative Judges will determine whether a case
management conference is required or whether the matter should be directed to a hearing.

In the event that a case management conference is required, the conference will be
conducted by one or both of the Administrative Judges.

Should a hearing be required, the Administrative Judges will make such direction and
determine the jurisdiction in which the hearing should be held. In making this
determination the Administrative Judges will be guided by the following principles:

Where the issue(s) involve relief for a particular class member or particular class, the
hearing will be directed to the supervising court with jurisdiction over the class member or
class pursuant to the terms of the Agreement and the Approval Orders.

Where the issue(s) affect more than one jurisdiction, but not all, the hearing will be directed
to a supervising court in one of the affected jurisdictions.

Where the issue(s) will affect all jurisdictions, the hearing may be directed to any court
supervising the Agreement.

If the issue(s) raised are such that the relief requested may result in an order that would
constitute an amendment of the Agreement or the Approval Orders, the Administrative
Judges will direct that a full record be delivered to each of the supervising courts and direct
that the matter be heard by at least one of the supervising courts. Upon communication with
all the supervising courts, the Administrative Judges will advise the parties further how
many additional hearings will be held, if any. A supervising court that has received a copy of
the full record may choose to adopt the reasons of any other supervising court hearing the
matter without holding a formal hearing of its own, but no order amending the Agreement
or the Approval Orders shall be effective unless it is approved by all 9 (nine) supervising

courts.

On purely procedural matters, the Administrative Judges may direct that any hearing shall
be in writing only. On substantive matters, the court to which the hearing is directed, shall
in its discretion, determine the manner in which the matter will be heard, whether in
writing or by appearance, or both.

In applying these principles, the Administrative Judges may also be guided by any other
consideration that he or she deems to be appropriate in the circumstances.

Any task designated to be carried out by the Administrative Judges, may be carried out by
either one of them acting alone or both acting together.

Nothing in this protocol shall be construed as derogating from the authority of the
Administrative Judge in his or her capacity as a supervising judge under this Agreement, and
for greater clarity, neither Administrative Judge shall be precluded from referring any
matter to be determined to him or herself or to the other Administrative Judge.
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[1

[2]

[3]

[4]

[5]

(6]

[7]

During the course of the administration of the Agreement, the judges of the supervising
courts will continue to communicate with one another in the same manner and on the same
basis that was the case with respect to the motions for approval of the Agreement.

The Monitor created under the Implementation Orders has substantially completed its role.
The Independent Special Advisor appointed pursuant to the Administrative Judges' Joint
Direction of November 25, 2014, has similarly completed his mandate. By Order dated
November 27, 2019, the "Transition Coordinator" appointed pursuant to the decision in
Fontaine v. Canada (Attorney General), 2012 BCSC 839 was discharged of further
responsibility. The National Administration Committee delivered its final report to the
Administrative Judges on May 6, 2019 On May 29, 2020, the Western Administrative Judge/
British Columbia Supervising Judge addressed the National Administration Committee's
Dissolution RFD (filed with the BCSC's registry on November 7, 2019) and the Chief
Adjudicator's IAP Sunset RFD (filed with the BCSC's registry on March 11, 2020).

The other means of compensation is the Common Experience Payment, which as its name
suggests compensates former Indian Residential School students for the experience of
having been compelled to attend an Indian Residential School, with the attendant loss of
culture, language and familial connection.

http://www.iap-pei.ca/stats-eng.php

These include Fontaine v. Canada (Attorney General), 2014 ONSC 283 ("St. Anne's RFD #1");
Fontaine v. Canada (Attorney General), 2014 ONSC 4024 ("RFD re: R. v. Wesley - Expert
Reports and Transcripts"); Fontaine v Canada (Attorney General), 2015 ONSC 3185 ("Refusals
RFD"); Fontaine v Canada (Attorney General), 2015 ONSC 4061 ("St. Anne's RFD #2");
Fontaine v Canada (Attorney General), 2016 ONSC 4328 ("RFD H-15019"); Fontaine v Canada
(Attorney General), 2016 ONSC 7913; Fontaine v Canada (Attorney General), 2017 ONSC 1149;
Fontaine v Canada (Attorney General), 2017 ONSC 2487("Metatawabin RFD # and RFD
H-15019"); appeal dismissed: Fontaine v. Canada (Attorney General), 2018 ONCA 421;
Fontaine v Canada (Attorney General), 2017 ONSC 4275; Fontaine v. Canada (Attorney
General), 2017 ONSC 5174 ("C-14114 and Shisheesh RFDs"); Fontaine v. Canada (Attorney
General), 2018 ONSC 103; and Fontaine v. Canada (Attorney General), 2018 ONSC 3957
("Shisheesh RFD"); and Fontaine v. Canada (Attorney General), 2018 ONSC 6893.

The preliminary issues were: (1) Sealing order re: IAP confidential material contained in the
Metatawabin RFD record (RFD, para. 1(i); not expected to be in dispute); (2) Participation of
the Chief Adjudicator (to be the subject of a further RFD to be filed by the Requestors); (3)
Place of hearing (RFD, para. 1(e)); and (4) Costs immunity (RFD, para. 1(g) and para. 1(j)).

Fontaine v. Canada (Attorney General), 2018 ONSC 4182.

Fontaine v. Canada (Attorney General), 2018 ONSC 357.
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