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October 1, 2009

[11  This action involved a dispute concerning the interpretation of a written agreement between
the parties. Following the trial on August 25, 2009, I found that, on a proper construction of
the Letter Agreement, the defendants were required to pay the plaintiffs $30,000 within 15
days of the end of the plaintiffs' tenancy, or August 31, 2008, as full and final compensation
for the plaintiffs' agreement to end the tenancy early, and I granted judgment accordingly on
September 4, 2009. My reasons are indexed at 2009 BCSC 1216.

[21 In the final paragraph of my reasons, I wrote: Unless the parties wish to make submissions
on costs, the plaintiffs will have their costs on Scale B. If the parties wish to make
submissions on costs, they must do so in writing. The plaintiffs' submissions must be
delivered within 14 days of the date of this judgment, and the defendants' submissions must
be delivered within 7 days of receipt of the plaintiffs' submissions.

[31 On September 17, 2009, the plaintiffs delivered their written submissions. However, I have
not received any written submissions on behalf of the defendants. I have concluded that the
defendants are content in the circumstances to have me rule on costs in the absence of
submissions from them.

[4]1 In their written submissions, the plaintiffs seek costs at Scale B, with double costs for all
steps taken after July 29, 2009.

[S]  On July 29, 2009, the plaintiffs delivered an offer to settle to the defendants under Rule 37B,
offering to settle this action on the following terms:
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(a) the defendants pay to the plaintiffs the all-inclusive sum of $22,500, in full and final
settlement of the plaintiffs' claims in the action;

(b) the parties consent to a dismissal of the action, without costs;

(c) the parties execute a mutual release in a reasonable form to be agreed between the parties'
legal counsel.

[6]1 The defendants did not accept the plaintiffs' offer.
[71  The relevant parts of Rule 37B provide:

(4)  The court may consider an offer to settle when exercising the court's discretion in relation to
costs.

(5)  In a proceeding in which an offer to settle has been made, the court may. . .:...

(b) award double costs of all or some of the steps taken in the proceeding after the date of
delivery of the offer to settle.

(6) In making an order under subrule (5), the court may consider the following:

(a)  whether the offer to settle was one that ought reasonably to have been accepted, either on
the date that the offer to settle was delivered or on any later date;

(b)  the relationship between the terms of settlement offered and the final judgment of the
court;

(c) the relative financial circumstances of the parties;
(d) any other factor the court considers appropriate.

[8] The underlying legislative policy behind Rule 37B is to encourage the early settlement of
disputes by rewarding the party who makes a reasonable settlement offer and penalizing the
party who declines to accept such an offer. See Radke v. Parry, 2008 BCSC 1397, 64 C.P.C.
(6th) 176, at para. 38; and A.E. v. D.W.]., 2009 BCSC 505, at para. 61.

[9] The plaintiffs submit that their offer ought reasonably to have been accepted by the
defendants. They say the offer reflected a substantial concession by them, and it was for an
all-inclusive sum that was significantly lower than the $30,000 judgment that the defendants
knew the plaintiffs could recover at trial. The plaintiffs say further that the offer was
delivered well in advance of the scheduled trial date, and the defendants had more than
sufficient time to consider it. The plaintiffs also submit that the defendants should have
known that, given the facts, the defence had little likelihood of success, since the terms of
the parties' contract were clear. I agree.

[10] The plaintiffs' offer was considerably lower than the $30,000 judgment plus costs awarded to
the plaintiffs at trial.
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[111  The plaintiffs also say, based on the evidence at trial, the defendants have the ability to pay
costs in this matter, including double costs after July 29, 2009. In support, the plaintiffs point
out that the apartment they were renting from the defendants was an investment property
for the defendants, who live in Colorado. The plaintiffs also point out that the apartment
sold for $1,150,000, and the defendants had the financial ability to waive two months' rent
and compensate the plaintiffs for ending their tenancy early.

[12]1 Based on the above, I am satisfied that this is an appropriate case to award the plaintiffs
double costs for all steps taken after July 29, 2009, when their offer to settle was delivered.

[13] Itherefore order that the plaintiffs recover their costs on Scale B of Appendix B, with double
costs for all steps taken after July 29, 2009. "The Honourable Madam Justice E. J. Adair"

Source & reproduction note

Judgment wording, source notices and original paragraph numbers are retained. Esheria supplies the layout and this PDF’s
page numbers; these are not the source pagination. This is a research copy, not an official or certified court document.
Check quotations, citations and publication restrictions against the original source before relying on it.

ORIGINAL SOURCE https://www.bccourts.ca/jdb-txt/SC/09/13/2009BCSC1355.htm

CASE PAGE https://chat.esheria.ai/case-law/canada/hatton-v-leahy-2009-bcsc-1355

Prepared on 28 October 2026 - Esheria

Research copy - Verify against the source 3/3


https://www.bccourts.ca/jdb-txt/SC/09/13/2009BCSC1355.htm
https://chat.esheria.ai/case-law/canada/hatton-v-leahy-2009-bcsc-1355

	Case details
	Source & reproduction note

