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[11  LOW, J.A.: This is an application for leave to appeal an order made under s. 5 of the Patients
Property Act. That section reads as follows: 5(1) If [1] an application is made or an issue is
tried under section 3,

[2] an appeal is taken from an order under section 3, or

[3] an application is made under section 4, the court hearing the appeal or application or trying
the issue may order the person who is the subject of the application or the patient to attend
and submit at the time and place the order directs to examination. [2] An examination under
this section must be made by

[11  one or more medical practitioners other than those whose affidavits were before the court
on the appeal, application or trial, or

[2] aboard of 3 or more medical practitioners designated by the College of Physicians and
Surgeons of British Columbia at the request of the court.

[3] If the person who is the subject of the application or the patient requests an examination
under this section, unless the court hearing the appeal or application is satisfied that the
person or patient is not mentally competent to form and express the request, the Court must
order the examination.

[2] This is an unfortunate, tense family situation involving issues as to the mental competency
of Nellie Lee, the respondent to the petition in the trial court and the applicant today. Mrs.
Lee is 91 years old and her children are divided as to what is appropriate for her care at the
present time.
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[3]

[4]

[5]

[e]

[7]

(8]

The learned chambers judge had before him four affidavits from physicians, three filed on
behalf of the petitioners in the trial court and the respondents in this court. It is said that the
three affidavits filed on behalf of the petitioners do not contain appropriate underlying facts
to support the opinions that are given in those affidavits as to the lack of mental competency
of Mrs. Lee. The affidavit from a doctor filed on behalf the appellants is, in my view,
somewhat cryptic and is based upon, as I read it, one simple test relating to mental
competency.

The chambers judge had before him somewhat conflicting evidence. He said that without
the affidavit in opposition filed on behalf of the applicant, he would have found that the
balance of the evidence was compelling as to the mental incompetency of Mrs. Lee. In view
of the conflict in the evidence, however, he adopted a middle ground under s. 5 of the
Patient's Property Act and ordered an independent mental examination. It is that decision
that is under appeal. That is an interlocutory matter and leave to appeal is required.

The matters I must consider are (1) whether the point under appeal is of significance to the
practice; (2) whether the point raised is of significance to the action itself; (3) whether the
appeal is prima facie meritorious, or on the other hand, whether it is frivolous; and (4)
whether the appeal will unduly hinder the progress of the action.

Those points apply in a more cogent fashion to interlocutory appeals under the Rules of
Court and do not exactly fit a circumstance of this nature being an appeal brought from an
order made under a specific statute. However, it appears to me that the issue raised on this
intended appeal is of significance to the action itself, but it is, in my opinion, not prima facie
meritorious. The chambers judge exercised a discretion. It was a discretion based, in my
view, upon the proper principle, that is the best interests of Mrs. Lee.

The chambers judge was not entirely satisfied with the state of the evidence, and s. 5 gives
him the discretion to make an order for further mental examination of the patient by an
appropriate medical person. There is nothing in the material before me or the arguments
made today that persuades me that this court would overturn that exercise of discretion. It is
very difficult, of course, to overturn an exercise of discretion. I would think that it is even
more difficult to overturn one that involves the medical welfare of an individual.

I would say further that, in my view, this appeal would hinder the progress of the
proceedings under the Patients Property Act. It remains to be determined under those
proceedings whether or not Mrs. Lee is mentally incompetent. All that has happened to this
point is that the court has, in my view, properly exercised its discretion to seek further
evidence. That is a discretion that vests in the trial court under s. 5 before the hearing or
during the hearing. The importance of gathering evidence in the interests of the patient
under the entire scheme of the Patient's Property Act is emphasized by the fact that s. 5 also
provides that even after a decision is made on the competency hearing this court, on the
hearing of an appeal, can order a further medical examination.
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[9] I see no meritin this appeal at all and leave to appeal is denied. (discussion with counsel)

[10] LOW, J.A.: Although I am of the opinion that the application for leave to appeal in this case
was ill advised, I am not persuaded that the bringing of it or any aspect of the preparation of
material and positions taken in the bringing of the application is deserving of reproof or
rebuke. The respondents will recover ordinary costs. "The Honourable Mr. Justice Low"
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