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[11  THE COURT: I think it will be quite problematic for the court to make a ruling that
particular defences are not available to the accused when no evidence has yet been led,
there has been no preliminary inquiry, there is not even a transcript of a preliminary
proceeding in order for me to determine whether there is an air of reality to the defence of
duress, whether it is going to be raised or not.

[2] Tacceptthe defence submission that they are not taking duress off the table, they are not
committing themselves to raising that defence, but they are committing themselves to
attacking the Crown's case based upon a lack of mens rea and the lack of the specific motive
that has been particularized.

[31 Tam not prepared to make a ruling as to what evidence would be admissible to establish lack
of mens rea and lack of the particularized motive at this point in the trial when I have heard
no evidence and the jury has heard no evidence.
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[4]

[5]

(6]

(7]

(8]

[9]

I am not prepared to say that bad character evidence can be led as a matter of course
because it may well be that the defence of duress is addressed.

I think that the Crown must have been aware, when they were in discussions with the
defence, that mens rea and motive would have been an issue - there is either - there is the
actus reus and there is the mens rea - would no doubt be something that they would
consider.

Having said that, I think it is important not to prejudice the accused with evidence of bad
character that I am going to have to give a lengthy instruction about at the end of the day in
my final address, my charge to the jury. It would be an error to do that, and I do not think
that a jury, notwithstanding how much they listen to what I say, is going to be able to put
aside that much evidence in that broad category and only consider it for a limited purpose.

Consequently, I am not prepared to allow the Crown to elicit from their witnesses, as part of
their case, evidence that is solely bad character evidence, at this point in the trial. You may
renew your application to have that evidence heard in re-examination, if the cross-
examination of the Crown's witnesses makes it very clear where the defence is going, in
terms of its argument on mens rea, motive, and any possible defence such as duress. But at
this point in the trial, it would be too premature to make such a ruling and to restrict the
defence in their efforts to defend their clients. I am not prepared to make any further ruling.

In regard to the particular passages that have been raised by Ms. Sandford, I agree with the
Crown that this is admissible as part of the other plans that were discussed and goes to the
terrorist motive. I do not agree that it is overly prejudicial to Mr. Nuttall within that scheme.
Although there are some distinguishing factors, I do not believe that they are significant
enough. It may very well be that if this evidence is entered, I will have to make, at the end of
the day, an instruction to the jury about the purpose for which they may consider this
evidence, but I do not think it is distinguishable from the other types of plans that Mr.
Nuttall and Ms. Korody discussed and therefore is relevant to whether they did have the
terrorist motive that is defined in the particulars and in the four charges that they are facing.

So I do not believe that it is required of the Crown to exclude this particular passage from
the evidence, but I am not going to permit the Crown to call additional character evidence
that they have agreed to take out of the transcripts on some contingency that there may be
certain defences pressed to the jury by the defence. That issue, I will leave to the end of the
cross-examination, and the Crown may make an application with the jury excluded to call
any portion of that evidence, that had been excluded from their direct evidence, in
re-examination in order to address that problem. "Bruce J."
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