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[11 THE COURT: I am going to allow the evidence. The weight that it will receive is a matter for
later determination. In my view, the evidence has the potential to fill gaps in the transcript
where marks of "indiscernible" appear, and, for instances where Sergeant Chan's evidence
about what he hears differs from what is shown in the transcript, to in effect correct the
transcript.

[21 TItis common ground that the evidence is the audio recording, and that it is for the trier of
fact to make the ultimate finding as to what words were spoken in the intercepted
communications, as recorded on the audio recording. However, I do find that Sergeant
Chan's evidence has the potential -- and I am emphasizing "potential", because I have not
heard it yet -- to assist the Court in discerning what is said in the intercepted
communications. He has spoken with some of the speakers many times in the general
course of his duties as a police officer, sometimes at length, and has listened to thousands of
the intercepted communications in the course of his responsibilities in this case. In my view,
the proposed evidence is the type of secondary evidence discussed by the Ontario Court of
Appeal in R. v. Shayesteh (1996), 111 C.C.C. (3d) 225 at 255, 31 O.R. (3d) 161 (albeit arguably in
obiter, as Mr. Fai notes), which may be admissible because it is relevant and helpful to the
trier of fact: ... evidence of voice identification is quite commonly introduced to assist the
trier of fact in identifying the parties to the communication. As well, the quality of the tape
is often such that a transcript, which has been prepared by a person who has repeatedly
listened to the tape, may provide useful assistance to the trier of fact who is attempting to
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[3]

[4]

[5]

decipher the message upon hearing the communication for the first time.

Mr. Coleman suggested that a preferable approach would be for the Court to indicate, as the
intercepted communications are played in evidence, whether the Court hears any portion of
the recording differently from as shown in the transcript. This would presumably require,
for example, that if I were to hear something identifiable where the transcript says
"indiscernible," I would so indicate, and the interpretation of that portion of the recording
could then be a matter of further evidence or argument.

In my view, that would not be a practical approach in this case. The calls that are being
played in evidence are numerous. In some of them, the speakers speak very rapidly. It would
simply not be possible, wherever there is any doubt, from my perspective, about the
accuracy of the transcript, to so indicate as the calls are being played.

I will allow the evidence to be tendered. Its weight is to be assessed later. "H. Holmes, ]J." The
Honourable Madam Justice H. Holmes
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