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I. Overview

2014 BCSC 288

[11  There are three competing applications and three proceedings arising out of the marriage

breakdown between Ammi Tepper and Inessa Dengin (formerly known as Inessa Tepper).

They were married in May 1992, had two children born in 1993 and 1998, and separated in

July 2002. Later that year, Ms. Dengin commenced a family law proceeding against Mr.

Tepper and they entered into minutes of settlement that were incorporated into a consent

order on June 10, 2003. Both parties were represented by counsel. The minutes of settlement

and consent order settled and resolved all matters between them, including sole custody of

the children to Ms. Dengin, child support of $4,000 a month payable by Mr. Tepper, and

division of the family assets.
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[2]

[3]

[4]

[5]

[6]

(71

During the marriage, Mr. Tepper knew that his wife had an interest in the Tsemakhovich
family business (her maiden name is Tsemakhovich), and an interest in a rental property in
North Vancouver.

The parties were divorced on October 10, 2003. Ms. Dengin married George Dengin in
November 2003. He brought substantial wealth into their marriage. They lived in a multi-
million dollar house on Drummond Drive in Vancouver and in 2004 began enjoying a home
on Lake Placid Road in Whistler. All of this was known to Mr. Tepper because he started
picking up the children from the Drummond Drive residence shortly after Ms. Dengin and
the children moved there and he visited them at the Lake Placid Road property shortly after
it was acquired.

Mr. Tepper was in arrears in child support and in November 2011 Ms. Dengin took steps to
enforce his child support payments through the British Columbia Family Maintenance
Enforcement Program. As a result, Mr. Tepper "caused some searches to be conducted in
order to determine her true financial circumstances." He claims that all he knew of Ms.
Dengin's financial affairs at the time of the settlement and consent order was based on her
October 8, 2002 handwritten note to him. He claims that the searches disclose that: Ms.
Dengin had equity in the North Vancouver rental property at the time of their separation;
the Drummond Drive property was purchased on July 24, 2003 by a trustee for the
Drummond Drive Property Trust; Ms. Dengin was replaced as the trustee of the Drummond
Drive Property Trust on January 14, 2008; and on July 19, 2004 the Lake Placid Road property
was purchased and transferred to Ms. Dengin in trust.

As a consequence of what he has learned from the searches, Mr. Tepper now seeks an order
setting aside the settlement and consent orders - more than 10 years after they were made -
on the basis of fraud and fraudulent misrepresentation. He alleges that Ms. Dengin failed to
properly disclose her interests in the North Vancouver property, the Tsemakhovich family
business, the Drummond Drive property, the Lake Placid Road property, and in particular,
failed to make proper and continuous financial disclosure that was required of her under
the former Supreme Court Rule 60D.

Mr. Tepper seeks extensive document production from Ms. Dengin, including not only all
documents relating to her financial interests as of June 2003, but all documents relating to
the value and financial results of the operations of the Tsemakhovich family business, the
acquisition of her interest in the Drummond Drive and Whistler properties, and all
documents relating to the value and financial results of the operations of those properties.

Mr. Tepper also seeks extensive document production from George Dengin, who is not a
party to any of the proceedings, including all documents relating to the nature and extent of
his assets, financial interests, and entitlements, whether held directly, indirectly, or
beneficially as at June 2003.
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(8]

[9]

Ms. Dengin seeks an order that the proceedings and all further proceedings relating to the
validity of the consent order be struck or stayed; alternatively, that this proceeding be joined
with the original family law proceeding commenced in 2002 (Vancouver Registry No.
E023112) "the original family law proceeding".

In support of the orders he seeks, Mr. Tepper relies primarily on Ms. Dengin's handwritten
note to him dated October 8, 2002. He provided no copies of any of the correspondence
between their respective lawyers, but relies primarily on his rather vague recollection of
events that occurred almost a decade ago. In response, Ms. Dengin has managed to locate
some of the relevant correspondence between their lawyers, although she has been unable
to retrieve all of the records from her former counsel in the original family law proceeding
for the period between August 2002 and August 2003. Given the passage of time, there is no
doubt that documents are missing and may have been destroyed. I intend to refer at length
to the correspondence between counsel relating to the negotiations and Mr. Tepper's
affidavit in the original family law proceeding as they are relevant to what I consider to be
the primary issue: whether the settlement agreement and consent order should be set aside.

I1. The Evidence

[10] During the marriage Mr. Tepper operated a car dealership in Squamish known as Sea To Sky

[11]

[12]

Ford Sales. He knew that Ms. Dengin had a 25 percent interest in Perestroika Products Ltd.
("Perestroika"), which operated the Tsemakhovich's family business. Ms. Dengin owned
Perestroika with her parents, and her brother and sister-in-law. The company produced
baked goods under the label "Red Square". In the early years of their marriage, Ms. Dengin
worked for Perestroika, but she often took no salary because her family was using any
profits to pay down the mortgage on a warehouse in Burnaby - the company's main asset -
and in some years, Mr. Tepper asked her not to draw a salary as there were tax benefits for
him, such as income splitting.

Perestroika also provided catering services through a related company, Babushka's Kitchen,
which was set up around 1993 and operated a small food concession stand at Granville
Island Market. Mr. Tepper assisted his wife in contributing her one-third of the $100,000
start-up costs from their joint line of credit. When Babushka's Kitchen was sold around 1998,
Ms. Dengin's share of the proceeds of approximately $95,000 went into their joint account,
on Mr. Tepper's directions.

Mr. Tepper did not control the finances of Perestroika, but he controlled the parties' finances
during their marriage and he arranged to have their income tax returns prepared by his
accountant.

Research copy - Verify against the source 4/42



EShel’ia 2014 BCSC 288

[13]1 For the last few years before their separation, Ms. Dengin was not actively involved in the
day-to-day operations of Perestroika and was, for the most part, a homemaker raising their
two children. When they were still living together, she introduced Mr. Tepper to George
Dengin, who would help her with an investment in rental property at 1621 St. Georges
Avenue, North Vancouver. The property was owned by 602565 B.C. Ltd., a company affiliated
with or controlled by Mr. Dengin.

[14] The parties separated in July 2002 when Ms. Dengin and the children left the former

matrimonial home on Queens Avenue, West Vancouver.

[15] Beginning in July 2002 both parties were represented by counsel. Ms. Dengin was initially
represented by Peter Brown from the law offices of Georgialee Lang & Associates and Mr.
Tepper was represented by Randall Levine of the law firm Jabour Sudeyko. Between August
2002 and June 2003, Ms. Dengin was represented by other lawyers, including Ean Maxwell
Q.C. and Trudy Hopman of the firm Maxwell Bulmer Hopman, and later, she was
represented by Sandra Polinsky.

[16] Mr. Tepper was at all times represented by counsel, including Mr. Levine, and later, Howard
Rubin Q.C. Mr. Tepper also had legal advice from his lawyer Ron Kornfeld and his firm.

[171  On August 16, 2002 Mr. Kornfeld attended at the offices of Bernard & Partners, a law firm
where the corporate records of 602565 B.C. Ltd. are maintained. Mr. Kornfeld asked if he
could review and make copies of the numbered company's corporate records. Several days
later, Mark Hilton, a lawyer with Bernard & Partners, informed Mr. Kornfeld that he would
be allowed to do so.

[18] On August 20, 2002 Mr. Kornfeld inspected and made copies of the minute book and other
records of 602565 B.C. Ltd.

[19] On September 9, 2002 Mr. Levine wrote to Mr. Maxwell:

I confirm our telephone conversation of August 30th, 2002 wherein you advised that you have
been retained to act on behalf of Inessa Tepper in relation to the issues that have arisen as a
result of her marital breakdown with my client, Ammi Tepper.

In our conversation you indicated that it might be a good plan for us to get together relatively
soon to discuss the issues that our respective clients have in order to see if we can arrive at an
early settlement or alternatively, narrow down the issues to be resolved. I endorse this process.

[20] On September 9, 2002 Mr. Maxwell wrote to Mr. Levine:

As you were made aware by telephone and separate correspondence, I act for Inessa Tepper. Ms.
Tepper has advised that she would prefer to settle, either by negotiation or mediation, rather
than litigating outstanding issues between herself and her estranged husband.

In the interim, please consider the following a proposal that we have been instructed by our
client would be acceptable:
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1. The children be in the ordinary care of Ms. Tepper.

2. Your client have access to the children alternate weekends with details of same to be worked
out.

3. Iwould recommend that Ms. Tepper enter into a joint guardianship arrangement respecting
the children which would be predicated upon the Joyce Model.

4. Respecting assets, Ms. Tepper would retain the following:
a.  Her 25 percent interest in the Perestroika business.
b.  Her interest in 602565BC Ltd.

c.  One-half of the proceeds of sale from the matrimonial home after $200,000 is applied to the
line of credit.

d.  One-half of the proceeds of the boat.

e.  One-half of the household goods.

f. $75,000 for a motor vehicle and to re-pay Simon Tsemakovich.
9.  The RRSP currently in her name.

5. Except for the foregoing, Ms. Tepper would forego future claims with respect to real
property.

6.  With respect to maintenance, our client would require fiscal disclosure. Copies of the
financial statements for the corporations for which Mr. Tepper has had an interest for the
past three (3) years, copies of tax returns for the corporations for the past three (3) years and
copies of his personal T1 General Returns for the past three (3) years. Failure to agree upon
support and maintenance, each party would have liberty to apply to court in order that a
Judge may determine appropriate maintenance.

The foregoing offer is predicated upon each parties understanding of assets, the parties
respective interests therein and their values for which there would need to be agreement.

You can see that the offer does not embrace a true 50:50 division of assets. Therefore, I think that
should we litigate the matter, the result would no doubt be an equal division of assets having
regard to the circumstances of the parties, the children and the contributions that are made on
behalf of each of the parties in relation thereto.

[21]1 On September 18, 2002 Mr. Levine wrote Mr. Maxwell:

Thank you for your letter dated September 9th 2002 (received September 12th) with enclosed
offer. I have forwarded the offer on to my client together with your request for financial
information. Mr. Tepper has responded by providing me with financial statements for Sea to Sky
Ford Sales Ltd. for 2000 and 2001. The 2000 statement reflects the 1999 statement, which I do not
have. Mr. Tepper is in the process of providing me with additional information. He has also
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provided me with an indication of his position with respect to your offer. Unfortunately, I have
not been able to have a full discussion with Mr. Tepper in order to obtain his instructions to
respond to the offer. The parties are not far apart in terms of settlement and I anticipate that we

will reach an agreement.

In the meantime, I would request that Ms. Tepper provide us with financial disclosure in relation
to her holdings and income. My understanding is that Ms. Tepper currently earns approximately
$2,500 per month employment income plus she earns income from her corporate holdings. In
addition, my understanding is that Ms. Tepper received an interest in [sic] Mr. Tepper is also
anxious to conclude a final settlement rather than an interim agreement that must be
renegotiated at a future date.

[22] On September 19, 2002 Ms. Hopman wrote to Mr. Levine:

We have been advised over the past three days that the party's joint line of credit has been drawn
to its maximum by Mr. Tepper without Mrs. Tepper's knowledge or consent.

We expect that Mr. Tepper will forthwith provide an accounting of the funds withdrawn.
[23] On September 27, 2002 Mr. Levine wrote to Mr. Maxwell:

Thank you for your recent correspondence. I sincerely apologize for not getting back to you
sooner with respect to Mr. Tepper's position regarding your settlement offer. I have received
instructions from my client but I wish to discuss this matter further with him prior to conveying
to you his position as that position could change upon our discussion. I do anticipate that this
matter will resolve itself in an agreement between the parties and suspect that any delay that has
taken place over the past week, which has been entirely due to myself rather than Mr. Tepper,
will hopefully be worth the wait.

[24] On September 30, 2002 Ms. Dengin commenced a family law proceeding against Mr. Tepper
by filing a writ of summons and statement of claim in the original family law proceeding.

[25] On October 3, 2002 Mr. Levine wrote to Ms. Hopman:

I have been trying to get ahold of you this week to hopefully arrange a meeting between us in
order to identify the outstanding issues with a view to reaching a resolution. As I have not heard
back from you, I am writing to advise of our concerns with your client's offer as contained in Mr.
Maxwell's letter of September 9th, 2002.

The proposal with respect to assets is agreeable except that Mr. Tepper informs me that the
mortgage is outstanding in the amount of $300,000 and not $200,000 as you indicated so that the
home would be divided equally after $300,000 is applied to the line of credit. Mr. Tepper will
agree to provide Ms. Tepper with $55,000 for a vehicle.

Paragraph 5 is agreed.
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As Mr. Tepper is looking for a final settlement rather than dealing with these issues piecemeal, he
would like to conclude a deal in respect to support. I understand that Mr. Tepper has increased
the amount that he is providing to Ms. Tepper to $2,500, which when added to Ms. Tepper's net
income of $1,200 provides her with an equivalent of $5,000 gross income. We do not know of
what other income Ms. Tepper may have. Prior to Ms. Tepper retaining your firm's services, I did
have a telephone conversation with her in which she indicated that she would he receiving a
salary commencing September 2002. Further, my instructions are that when Ms. Tepper received
her shares of the numbered company, the real estate owned by the company was free and clear.
There is now apparently over $1,000,000 in mortgage financing on the real estate. We do not
know what the funds from the mortgages were used for. The real estate is composed of rental
apartments that presumably are generating substantial income.

[26] By letter dated October 7, 2002 Ms. Hopman wrote to Mr. Levine:
We enclose the following for service upon the Defendants:

1. Writ of Summons and Statement of Claim filed at the Supreme Court of British Columbia,
Vancouver Registry on September 30, 2002;

2. Demand for Discovery of Documents;
3. Notice to Produce;
4.  Notice to File a Form 89 Financial Statement; ...

[27] On October 8, 2002, Mr. Tepper and Ms. Dengin met and discussed settlement and she
prepared the following handwritten document:

Oct 8, 02

As per our civil conversation that you and I had last night, I feel we are again on the same wave
length in regards to our separation agreement and hopefully in regards to our children. I am
writing you this letter without my lawyer's consent. I had informed my lawyer about the assets
that we have together. He informed me that I am entitled to %. I am prepared to take roughly 1/3.
Please review with Ron [Kornfeld] the previous document [Ean] Maxwell [Q.C.] has sent you dated
Sept 9, 2002. In regards to your last letter which you were not happy with either, I think you better
read all your lawyers letters from now on. It was nothing that we discussed for 1% hours on the
phone. I feel with the little assets you and I have, we are going around in circles.

1 Joyce Model is standard for divorce these days.

2)  The line of credit is 300,000 but 100,000 or more by now (Ford) has been used for your
business (dealership) and we agreed that it will be put back in to the house.

3)  Inregards to the vehicle in my proposal I lumped it together with the debt - my father Simon
Tsemakovich. $30,000 for a vehicle and $35,000 for dad. (The car you gave him has been
subtracted from his debt.) I added about 2 to 3 thousand for interest in 2 years. I think that
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fair. In regards to the monthly support there is a simple formula which adds up the income
of all your companies subtracts your mortgages & expenses and the figure will for sure be
more than $2500/month. As to the confusion regarding my income, I met with the
accountants last week and they informed me that due to the intense renovations and that the
investors on two occasions had to put more money into the company, there will be no
income and the cash flow is not there. As far as Perestroika Products, I told Mark I will not
be drawing money that I do not deserve for Michelle is no longer going to full day school. I
have to pick her up and there is not enough time for me to go to work.

As a final comment my offer is very simple and very favorable to you. It doesn't help to fight over
jewellery or V2 a boat when you are forgetting about Shlomo's money and the interest in the 2
private companies of Shlomo's and the Royal Vancouver Membership. [Ean] Maxwell's very easy
and concise letter can easily be put in an agreement which I am prepared to do.

Perestroika Products
Appraised value of land
$460,000

Market value of land
$560,000

Debt

$270,000

Estimated value of business
$500,000

400-500 ¢?

Maybe 500-600 ??

$500,000

Total is approx

$800,000

My equity is = 25% approx.
($200,000

602565 BC Ltd.

Appraised value

$828,000
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Market value
$1,100,000
$78,000/unit

Debt (investors + bank)

$1,040,000

Possibility of more debt due to carpets and old boilers to be replaced this year

*Please note the debt has been in place from the purchase date of the building. It was funded by a
debt instrument. Let me make it clear to you again. I did not invest any money in this project or
any other projects of any kind.

[Emphasis in original]

[28] At about the same time, Ms. Dengin prepared the following handwritten separation
agreement setting out what she and Mr. Tepper had agreed to:

Separation Agreement
As per our discussion, we had agreed to the following:

1 Joint custody and joint guardianship of our children. Primary residence with me. Number of
days and which days will be decided between us.

2)  Iwill receive half the proceeds from the sale of the family residence minus the exact
amount of money that was borrowed for the dealership.

3)  Money from the boat will also be divided equally.

4)  $80,000 was lent to us by Simon Tsemakovich. I will repay him $45,000 (40,000 + interest in 2
years. You owe him 40,000 plus whatever you think is reasonable for the interest.

5)  Asfar as jewellery is concerned you'll keep your watch, I will keep mine. I would like to keep
the diamond earrings. You can have the diamond & ruby necklace.

6)  You promised to buy the children and I car in the sum of $30,000.

7)  Inregards to support obligations, there are specific Federal Child Support Guidelines
established by B.C. Government.

*Each of us will retain our own interests in our businesses and investments.

I would really like to keep the agreement as simple as possible. Money and reserves will be spent
if you and I have little obstacles along the way. I would like to keep lawyers out of it if at all
possible.
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[29] Ms. Dengin believes that she provided the handwritten separation agreement to her counsel
Trudy Hopman or Ean Maxwell, Q.C. shortly after she prepared it.

[30] On October 10, 2002 Ms. Hopman wrote to Mr. Levine:

I have your letter dated October 4, 2002. My understanding is that parties have met and made an
arrangement with respect to the division of assets, essentially as set out in Mr. Maxwell's letter to
you dated September 9, 2002.

I will be drafting minutes of settlement in that regard and forwarding them to you for your review
with your client. In the meantime, I enclose herewith a copy of what I understand to be the Joyce
Model regarding joint guardianship.

[311 On October 16, 2002 Mr. Levine faxed Ms. Hopman with the following letter:

Thank you for your letter of October 10th, 2002 indicating that you are drafting Minutes of
Settlement in relation to this matter. I look forward to receipt of same. Kindly email the Minutes
of Settlement to me.

I confirm that as the parties appear to be in agreement I will not be filing a Statement of Defence
or Counterclaim at this time. Please confirm that you will not be taking any further action in
relation to the Court process that you commenced on behalf of your client without first providing
me with reasonable notice of same, which shall not be less than 14 days notice save and except in
the case of an emergency application (in which case I would expect you to provide such notice as
you can).

[32] On October 25, 2002 Mr. Levine faxed Ms. Hopman and stated that he was continuing to wait
for her to provide him with a form of agreement or other response to his letter of October
16, 2002.

[33] On October 28, 2002 Mr. Tepper entered an appearance to the original family law proceeding
and filed his statement of defence.

[34] On November 20, 2002 a notice of change of solicitor was filed indicating that Sandra L.
Polinsky had been appointed to act in the place of Ms. Hopman.

[35] On January 29, 2003 Ms. Polinsky filed a praecipe and notice of judicial case conference that
was scheduled for February 18, 2003. However, no judicial case conference ever took place.

[36] Mr. Tepper also changed lawyers. On February 24, 2003 a notice of change of solicitor was
filed indicating that Howard Rubin was appointed to act in the place of Mr. Levine.
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[37]

[38]

[39]

[40]

[41]

[42]

Despite Ms. Dengin's demand for discovery of documents, notice to produce, and notice to
file a Form 89 financial statement, neither party filed a Form 89 financial statement. From
all of the evidence, the parties resolved their differences without resorting to exchanging
lists of documents, examinations for discovery, or any of the disclosure requirements or
obligations provided by Rule 60D of the former Supreme Court Rules - Family Law
Proceeding Disclosure.

There has been no correspondence produced from the time of Mr. Levine's letter of October
25, 2002, but sometime between then and May 12, 2003, the parties signed undated minutes
of settlement. Ms. Dengin's recollection is that they signed the minutes of settlement in the
spring of 2003.

On May 12, 2003 Mr. Tepper swore an affidavit in which he deposed in part:
The Plaintiff and I separated on July 2, 2002. There is no possibility of reconciliation.

The Plaintiff commenced these family law proceedings on September 30, 2002. My
Statement of Defence was filed October 28, 2002.

Since our separation, the children have resided primarily with the Plaintiff and I have had
access. I have voluntarily paid child support in accordance with the Child Support
Guidelines since our separation.

With the assistance of our counsel, the Plaintiff and I have negotiated a settlement all
matters at issue including custody and access, the division of family assets and spousal and
child support.

The Plaintiff and I have executed Minutes of Settlement. Attached to this my Affidavit and
marked Exhibit "A" is a true copy of the Minutes of Settlement.

While the Plaintiff has a minimal annual income at this time, our settlement provides that
she retains assets and capital of a value of more than $1,000,000. I verily believe she does not
require support from me.

Mr. Tepper's affidavit of May 12, 2003 was filed on October 10, 2003 in support of his
application dated May 12, 2003 for an order in terms of the minutes of settlement.

On June 10, 2003 Ms. Polinsky and Mr. Rubin appeared before Mr. Justice Burnyeat, and a
consent order was granted in the terms sought by Mr. Tepper. The consent order
incorporates the terms of the minutes of settlement.

Paragraph 1 of the consent order is a s. 57 declaration by the court under s. 57 of the Family
Relations Act, R.S.B.C. 1996, c. 128; paragraphs 2 to 7 deal with the children and Mr. Tepper's
child support payment obligations of $4,000 a month. Paragraph 8 dismisses any claim
either of them might have for spousal support; paragraphs 9 to 15 deal with the sale of the
Queens Avenue home, the proceeds of sale, and how the net proceeds of sale and the
household contents were to be divided equally between them. Paragraphs 16 to 23 provide
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as follows:

16.  The Plaintiff shall retain the following assets for her sole use absolutely free and clear from
any claims by the Defendant:

a.  Her entire interest in Peristroika [sic] Products;
b.  Her entire interest in 602565 BC Ltd.;

c.  RRSP currently in her sole name;

d.  Her personal jewellery;

e.  Life insurance Policy on her life;

f. One half of the household chattels and goods;
g. Her Canada Pension Plan.

17. The Defendant will provide the Plaintiff with a motor vehicle equivalent in value to $30,000
on or before the closing date of the sale of Queens Ave or alternatively provide her with the
sum of $30,000 from his portion of the proceeds of sale from Queens Ave and will execute an
authority to pay to this effect. The Defendant will continue to lease the current vehicle
provided to the Plaintiff until ownership of the vehicle is transferred into the Plaintiff's
name, or the Defendant provides the Plaintiff with the sum of $30,000.

18. The Defendant shall pay to the Defendant's [sic] father Simon Tsemakhovich the sum of
$35,000 from his share of the net proceeds of sale of Queens Ave, and shall execute an
authority to pay to this effect, and the Plaintiff shall pay to Simon Tsemakhovich the sum of
$43,000 from her share of the net proceeds of sale of Queens Ave. and will execute an
authority to pay to this effect.

19. The Defendant shall retain the following assets for his sole use absolutely free and clear
from any claims by the Plaintiff :

a.  His entire interest in Sea to Sky Ford Sales Ltd.;

b.  His entire interest in Amiable Industries Inc.

c.  His entire interest in Empty Holdings Ltd.;

d.  His entire interest in Digital Capital Inc. and Mobile Capital Inc.;
e.  RRSP currently registered in his sole name;

f.  His personal jewellery;

9. One half of the household chattels and goods;

h.  Royal Vancouver Yacht Club Membership;

i.  Life Insurance Policy on his life;
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20.

21.

22.

23.

[43]

[44]

[45]

His Canada Pension Plan;
His interest in Tepper Hotels Ltd.

The Defendant shall be solely responsible for the following debts, and the Defendant shall
save the Plaintiff harmless and indemnify her from any liabilities relating to these debts

Any amount over her $100,000 portion owing on the Royal Bank Mortgage referred to in
paragraph 12 herein.

The total amount owing on the Royal Bank Line of Credit secured by Queens Avenue.

Any income tax liabilities, penalties, assessments or re-assessments, GST, source deductions
or claims outstanding including but not limited to capital gains tax on the sale of personal or
corporate assets owned or controlled by the Defendant, or arising out of corporations
owned or controlled by the Defendant, including Amiable Industries Inc. Empty Holdings
Ltd. and Sea to Sky Ford Sales Ltd, or personal income taxes of the Plaintiff in relation to
income received from the aforesaid companies.

credit card balances in his name.
his portion of the debt owing to Simon Tsemakovich.

Any other debts and/or liabilities not specifically referred to herein shall be the sole
responsibility of the person who neglected to include that debt and/or liability herein and
that person shall save the other harmless and indemnify him or her from those debts owing
and/or liabilities.

Either the Plaintiff or the Defendant may have liberty to apply to the Supreme Court of
British Columbia for further direction with regard to selling the Queens Avenue home as set
in paragraph 9 herein, and with regard to the discharge of liabilities as set out in paragraphs
10, 11, 12, 13 14 and 18, herein, including the right of either party to ask the Supreme Court
for sole conduct of sale of Queens Avenue.

Any other asset not specifically referred to herein shall remain the sole property of the party
who is in possession of that asset.

On July 9, 2003 Mr. Rubin, on behalf of Mr. Tepper, filed a notice and withdrew his statement
of defence filed on October 28, 2002.

On October 10, 2003 Mr. Tepper and Ms. Dengin were divorced by desk order divorce that
was entered on October 20, 2003.

At some point - it is not clear when - Mr. Tepper paid to Ms. Dengin approximately $375,000
from the sale of the Queens Avenue home.
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[46] Mr. Tepper alleges that based on what Ms. Dengin represented to him in her October 8, 2002
note - and consistent with her verbal representations to him - she "required that I settle her
property claims on the basis of an equal division."

[47] In September 2003 Ms. Dengin and the children began residing at the Drummond Drive
residence with Mr. Dengin. The children took Mr. Tepper on a tour of the property shortly
after they moved in and since then he has been to the property on hundreds of occasions.

[48] On November 22, 2003, Ms. Dengin married George Dengin. In 2004 Mr. Dengin arranged
for the purchase of a "cabin" on Lake Placid Road in Whistler. Mr. Tepper was aware of the
property because he was there to attend a birthday party for one of their children in April
2005, and they showed him around the property. He and Ms. Dengin have also discussed the
property on many occasions over the years.

[49] In 2009 Mr. Tepper sold his Sea to Sky Ford dealership.

[50] When Ms. Dengin sought child support arrears from Mr. Tepper, he sent her the following e-
mail on October 19, 2011:

There are two options here. Life is short.

1. We try to resolve this matter amicably and move on.

Provide me with the documents I requested and I will pay what I said I will pay.

2. Enter into a court battle involving time, money and all financial records of all parties.
I will not be threatened by you but I promise you a very good fight.

I do not like to be put in a corner. And by threatening me you are picking on the wrong guy.

I will spend all I need to spend to defend myself from your accusations and any attacks. Even if
means involving your parents, brother and husband.

I will demand an audit of all of [name of child]'s financial accounts past and present and same for
your family. Remember, I know how much cash you took from Red square and Perestroika over
the years. This will be ugly I promise.

You were the one in Urban Fair last year telling me you had millions to invest. I am sure forensic
accounting will show your income and net worth. I feel I offered you what I feel is fair and what I
am willing and able to pay.

I will not shy away from a fight, even to the extent of Revenue Canada.

Provide me with the documents I requested and I will pay what I said I will pay and stop this

email nonsense.
[Emphasis in original]

[511 Mr. Tepper promised Ms. Dengin a good fight; he has followed through on his promise.

Research copy - Verify against the source 15/42



EShel’ia 2014 BCSC 288

[52]

[53]

[54]

[55]

[56]

In November 2011 Ms. Dengin enrolled with the Family Maintenance Enforcement Program
to enforce Mr. Tepper's obligation to pay child support; as a result, he caused searches to be
conducted in order to determine Ms. Dengin's "true financial circumstances".

Mr. Tepper relies on the following documents that were disclosed to him following the
searches he caused to be made in 2012:

copy of a mortgage no. BTO52793A registered against the St. Georges property on February
15, 2002 in the amount of $567,154.50 granted by 602565 B.C. Ltd.;

copy of the Form A transfer relating to the purchase of 1939 Drummond Drive on July 24,
2003 to Ton Fei Fred Tham "in trust" for $3,400,000 and filed in the Land Title Office on
September 18, 2003, and attaching the Drummond Drive Property Trust Indenture -
Drummond Drive Property Trust - made September 17, 2003 between Jack A. Adelaar,
barrister and solicitor as the "Settlor" and Ton Fei Fred Tham as the "Trustee";

copy of a form A transfer relating to the purchase of 2215 Lake Placid Road, Whistler on July
19, 2004 for $2,700,000 to Inessa Dengin "in trust", and Trust Indenture - Lake Placid
Property Trust - between Jack A. Adelaar, barrister and solicitor, the "Settlor", and Inessa
Dengin, the "Trustee";

copy of BC Assessment online assessment inventory report showing 2215 Lake Placid Road
property, Whistler, with a 2011 assessment value of $2,994,000.

On February 15, 2012 Mr. Tepper filed a petition in the Victoria Registry (No. 12-0587)
seeking to vary the June 2003 consent order by varying his obligation to pay, and to cancel
the arrears. When he was challenged on the propriety of varying the consent order by
petition, he filed a notice of intention to proceed in the original family law proceeding, and
on May 18, 2012 he filed a notice of application seeking an order varying the consent order
by cancelling or reducing his child support obligations retroactively and prospectively. By
consent, the June 10, 2003 consent order was varied with respect to child support.

On June 29, 2012 Mr. Tepper then filed a notice of civil claim against Ms. Dengin (Vancouver
Reg. No. S124644) ("the civil proceeding") for an order setting aside the consent order of
June 10, 2003 on the basis of fraudulent misrepresentation, deceit, negligent
misrepresentation, duress, an accounting of all of Ms. Dengin's assets at the date of the
consent order, and a reapportionment of all of those assets in his favour. He also claims an
interest in Perestroika, including a value of the trade names "Red Square" and "Babushka's
Kitchen", Ms. Dengin's real and beneficial interest in 602565 B.C. Ltd., or the St. Georges
Avenue property, Drummond Drive property, and Lake Placid Road property. Alternatively,
he seeks a compensation order instead of an interest in those properties.

In the civil proceeding Mr. Tepper alleges that Ms. Dengin made fraudulent
misrepresentations in her October 8, 2002 handwritten note relating to Perestroika and the
St. Georges Avenue property. He further alleges that in the original family law proceeding
Ms. Dengin failed to disclose any interest in the Drummond Drive property, Lake Placid
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Road property, or any financial resources that would have reasonably enabled her to
purchase the property on July 22, 2004 for approximately $2,700,000. He further alleges that
she made the fraudulent misrepresentations with the intention that he would act on them
and enter into the terms of the separation agreement and consent order.

[571 Ms. Dengin's lawyer advised Mr. Tepper's lawyer that the matters alleged in the civil
proceeding fit the definition of a "family law case" within the Supreme Court Civil Rules and
Supreme Court Family Rules, as opposed to a civil case.

[58] On August 17, 2012 Mr. Tepper then filed a notice of family claim (Vancouver Reg. No.
E122365) ("the second family law proceeding") essentially seeking the same relief he sought
in the civil proceeding: an order setting aside the settlement agreement and consent order.

[59] On November 7, 2012 the proceeding that Mr. Tepper commenced by petition (Victoria
Registry No. 12-0587) was dismissed by consent.

[60] On November 19, 2012, in the original family law proceeding, it was ordered that there were
no arrears of child support payable by Mr. Tepper and the consent order of June 10, 2003
was varied by consent with respect to child support.

ITI. THE APPLICATIONS

[61] On September 12, 2013 Mr. Tepper filed a notice of application in the second family law
proceeding seeking an order that Ms. Dengin and/or her current husband George Dengin
provide the following documents:

a.  All documents pertaining to the nature and extent of her assets, financial interests and
entitlements, whether held directly or indirectly or beneficially, as at June 2003;

b.  all documents pertaining to the value and financial results of operation of the businesses
known as "Red Square", "Babushka's Kitchen" and "Perestroika Products Ltd.";

c.  all documents pertaining to [Ms. Dengin's] real and beneficial interest in 602565 B.C. Ltd.
and/or, directly or indirectly, in the property located at 1621 St. George's [sic] Avenue, North
Vancouver, British Columbia and pertaining to the value and financial results of operation of

this real estate venture/investment;

d.  all documents pertaining to [Ms. Dengin's] acquisition of any real or beneficial interest in
the property located 1939 Drummond Drive, Vancouver, British Columbia and pertaining to
the value and financial results of operation of this property;

e.  all documents pertaining to [Ms. Dengin's] acquisition of any real or beneficial interest in
the property located 2215 Lake Placid Road, Whistler, British Columbia and pertaining to the
value and financial results of operation of this property;

f. all documents pertaining to the George Dengin Family Trust No. 2.
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[62]1 On October 22, 2013 Ms. Dengin filed a notice of application in the second family law
proceeding seeking the following orders:

1. [The second family law proceeding] and all further proceedings related to the validity of the
Consent Order pronounced June 10, 2003 in the [original family law proceeding], and [the
civil claim] are stayed generally.

2. In the alternative, [the second family law proceeding] and [the civil claim] are struck out.

3. Inthe further alternative, joinder of [the second family law proceeding] with [the original
family law proceeding], and a stay of the joined action, except for any claim that the Court,
on application by [Mr. Tepper], exercises its discretion to grant leave to proceed. If such
leave is granted, then those claims granted leave must be advanced in the re-evaluation of
the entirety of the property division that was done at June 10, 2003, with the Court giving
directions as to the manner in which the claim is to be prosecuted.

[63] On the same day, October 22, 2013 Ms. Dengin filed a notice of application in the civil action
seeking similar relief. She relies on Rules 1-3 and 11-2 of the Supreme Court Family Rules,
B.C. Reg. 169/2009, Rules 1-3 and 9-5 of the Supreme Court Civil Rules, B.C. Reg. 168/2009
and sections 8 and 10 of the Law and Equity Act, R.S.B.C. 1996, c. 253.

IV. ARGUMENT
A. Argument of Mr. Tepper
(1) His claims against Ms. Dengin

[64] Mr. Tepper claims that the settlement agreement and consent order should be set aside on
the basis of fraud or fraudulent non-disclosure: International Corona Resources Ltd. v. LAC
Minerals Ltd. (1988), 66 O.R. (2d) 610 (H.C.]J.); Lawyers' Professional Indemnity Co. v. Geto
Investments Ltd., [2007] O.]. No. 2793 (Sup. Ct. ].). He further contends that "the first step,
and the only relevant issue" in the second family law proceeding, is whether the settlement
and consent order should be set aside. Once the settlement and consent order is set aside on
the basis of fraud, then the parties can essentially resume the original family law
proceeding to argue the division of family assets based on full and complete disclosure by
both parties.

[65] Mr. Tepper also maintains the consent order should be set aside in the second family law
proceeding, rather than the original family law proceeding: Racz v. Mission (District), 1988
CarswellBC 13 (C.A.) at paras. 8, 12-14; Walji v. Walji Estate, 1995 CarswellBC 1565 (S.C.) at
paras. 10-11. Ms. Dengin contends that the consent order should be set aside in the original
family law proceeding. However, I do not find it necessary to decide that issue.

[66] Mr. Tepper contends that "negotiation of the terms of the consent order was informal in
nature." By her October 8, 2002 note, Ms. Dengin disclosed to him that there were "investors"
and bank debt of $1,040,000 against a market value of $1.1 million, and thus indicated to him
that there was little or no equity in the St. Georges Avenue property. Her note was also
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[67]

[68]

[69]

[70]

[71]

consistent with what she verbally told him - that she had little or no equity in the property -
and required him to settle her claims on the basis of an equal division. Accordingly,
pursuant to the terms of the minutes of settlement and the consent order, he paid her
approximately $375,000 from the proceeds of the sale of their former matrimonial home - or
half of the net proceeds.

Mr. Tepper claims that the $567,154.50 mortgage against the St. Georges property disclosed
to him by the search means - without further document production from Ms. Dengin at this
time - that there was equity in 602565 B.C. Ltd. at the time of the consent order. He argues
that there is therefore "a discrepancy” between what she represented to him in her note of
October 8, 2002 - that there was "debt (investors + bank)" of $1,040,000 - so what she
disclosed to him at that time was false.

There are other discrepancies: the October 3, 2002 letter from Mr. Levine (Mr. Tepper's
counsel) to Ms. Hopman (Ms. Dengin's counsel) states, " my instructions are that when Ms.
Tepper received her shares of the numbered company, the real estate owned by the
company was free and clear." However, Ms. Dengin now claims that she was not a
shareholder in the numbered company and never invested money in the numbered
company.

I pause to note that we do not know if Ms. Hopman ever replied to the letter of October 3,
2002, because if she did, her reply has not been produced. However, Ms. Hopman did send a
letter to Mr. Levine dated October 7, 2002, enclosing a number of documents for service
upon Mr. Tepper. Ms. Dengin states that she has been unable to retrieve all the documents
from her former counsel - and I do not fault her given the passage of time.

However, Mr. Tepper argues that unless Ms. Dengin - and Mr. Dengin - now produce the
documents he seeks, he will not know what the true state of her finances was at the time of
the agreement and consent order. The second family law proceeding claims that the consent
order was obtained by fraudulent misrepresentation and deceit. As Ms. Dengin has filed a
response and joined issue on all of the allegations, the documents he seeks must be
produced.

Mr. Tepper argues that he does not know and did not know Ms. Dengin's true financial
circumstances at the time they were negotiating their settlement and entered into the
consent order because Ms. Dengin failed to disclose and failed to make continuous
disclosure as she was obliged to do under Rule 60D of the former Supreme Court Rules
during the original family law proceeding. He argues that Ms. Dengin made disclosure by
her handwritten note of October 8, 2002 and as her financial circumstances changed, she
was required to make continuous disclosure under Rule 60D(20). The parties may not have
exchanged financial statements during the original family law proceedings, but many
persons exchange information informally. It cannot be that simply because there was an
informal exchange of information, the exchange is subject to "laxer terms" than Rule 60D
because that would be inconsistent with the spirit of the Supreme Court Rules, and in
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particular Rule 60D(20): if there is a material change to whatever you have stated or not
stated, it must be disclosed.

[72]1 Mr. Tepper complains that the "most egregious form of non-disclosure" is Ms. Dengin's
failure to disclose her interest in the Drummond Drive "mansion" that was acquired just two
weeks after the consent order. She "did not disclose the existence of this interest or any
interest in the trusts formed to acquire this multi-million dollar property, of which she is
now the trustee". He does not know who is, or was, the beneficiary of the Dengin Family
Trust No. 2, or why there is a layer of trusts. He seeks production of documents so that he
can determine whether Ms. Dengin is a beneficiary, when the document was created, and
what interest she had at the time of the consent order.

[73] Mr. Tepper contends that a settlement is like any other contract. A contract entered into on
the basis of false statements that go to the root of the contract, may be rescinded on the
basis of fraud, fraudulent statements, fraudulent non-disclosure, or deceit. He argues that
had he known that his ex-wife was going to receive a lot of money, "say $10 million" from Mr.
Dengin, he (Mr. Tepper) should not have had to pay her what he paid her under the
settlement - which he claims amounted to $1 million. Instead most, if not all of the family
assets should have been reapportioned in his favour because Ms. Dengin was going to marry
a rich man and receive a lot of money. The consent order was "predicated upon the
assumption that the disclosure made in 2002 by Ms. Dengin had been accurate and
complete"; but it was not.

(2)  Order for production of documents by Mr. Dengin

[74] Mr. Tepper seeks an order for the production of documents from Mr. Dengin who is not a
party to the litigation and relies on the following Rule 9-1(15) of the Supreme Court Family
Rules which says:

If a document is in the possession or control of a person who is not a party, the court, on an
application under Part 10 brought on notice to the person and the parties, may make an order for
one or both of the following:

(a) production, inspection and copying of the document;
(b)  preparation of a certified copy that may be used instead of the original.

[75]1 Mr. Tepper relies on the following passages from the seminal Court of Appeal decision in
Dufault v. Stevens, [1978] B.C.]. No. 1219 (C.A.) which considered the former Rule 26(11)
which mirrors Rule 9-1(15):

10 The intent of Rule 26(11) is to provide any party to an action with the means of obtaining the
production and inspection of a document if the applicant is able to satisfy the Judge that the
document contains information which may relate to a matter in issue and of obtaining a copy of
the document to use in lieu of the original in the event that a document does contain information
which may relate to a matter in issue. No party has priority to an order for production and
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inspection over any other party nor any paramount right to an order for production and
inspection. A party applying for an order under Rule 26(11) must satisfy the Court that the
application is not in the nature of a "fishing expedition": Rhoades v. Occidental Life Ins. Co. of
California, supra. He must show that a person who is not a party to the action has a "document"
or "documents" in his possession which relates to a matter in issue. The comments of Brett, L.]J.,
in Compagnie Financiere et Commerciale du Pacifique v. Peruvian Guano Co. (1882), 11 Q.B.D. 55
at p. 63, as to what constitutes a document relating to a matter in question, have been quoted by
this Court on several occasions:

It seems to me that every document relates to the matters in question in the action, which not
only would be evidence upon any issue, but also which, it is reasonable to suppose, contains
information which "may - not which must - either directly or indirectly enable the party requiring
the affidavit either to advance his own case or to damage the case of his adversary. I have put in
the words "either directly or indirectly," because, as it seems to me, a document can properly be
said to contain information which may enable the party requiring the affidavit either to advance
his own case or to damage the case of his adversary, if it is a document which may fairly lead him
to a train of inquiry, which may have either of these two consequences ...

11 It follows from this that an applicant need not show that a document is admissible in evidence
at the trial as the condition of his obtaining an order under this Rule. If a party seeking the order
is able to satisfy the Judge that the document, or information in a document, may relate to a
matter in issue, the Judge should make the order unless there are compelling reasons why he
should not make it, e.g., the document is privileged or - "grounds exist for refusing the
application in the interest of persons, not parties to the action, who might be embarrassed or
affected adversely by an order for production" - per McFarlane, J.A., in Rhoades v. Occidental Life
Ins. Co. of California, supra, at p. 630, including the custodian of the document.

12 It seems to me, however, before a Judge refuses an application for production and inspection
on the grounds that it may embarrass or adversely affect a person who is not a party to the action
he should be satisfied that (1) the probative value of the document, or the information in the
document, would be slight, and (2) the production and inspection of the document would cause
so much embarrassment to the non-party, or have such an adverse affect on him, that it would be
unjust to require him to produce it for the inspection of the parties to the action.

13 In determining whether he should make an order under this Rule, a Judge may require that
the document be produced for his inspection.

14 Subject to these considerations, any party is entitled to an order for production and inspection
of a document which may relate to an issue in a trial notwithstanding the fact that the document
may contain some information which is irrelevant or which may contain information which
might be embarrassing to one of the parties.

[Emphasis added by Mr. Tepper.]
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[76]1 Mr. Tepper argues that as a matter of law, he is entitled to production of documents in Mr.
Dengin's possession to the extent that they may be used by him to prove or disprove a
material fact at trial, and that relevance and materiality is defined by the scope of the
pleadings. He also argues that he is not required to exhaust all procedures relating to the
production of documents before seeking them from Mr. Dengin: Belitchev v. Grigorov,
[1998] B.C.]. No. 1967 (S.C.) at para. 15. However, that case is distinguishable. There, it was
argued that discovery of documents and examinations for discovery had to be completed
before an application could be made under the former Rule 26(11). That is not the case here.

[771 In response to Mr. Dengin's contention that Mr. Tepper has not demonstrated that the
relevant documents cannot be obtained by a party to the action: Bachmann v. Sandoz
(Canada) Limited, [1978] B.C.]J. No. 1361 (S.C.); Mr. Tepper submits that the Bachmann
decision is "inconsistent with modern authority and contemporary principles of disclosure
and the desire to avoid litigation by ambush. Rather, the modern approach to issue of
disclosure and proportionality make it clear that it is not necessary to establish" that the
documents cannot be obtained by a party to the action.

B. Argument of Ms. Dengin

[78] Ms. Dengin argues that the settlement agreement is not a commercial contract or ordinary
commercial dispute, but an agreement fairly negotiated in a family law case dispute. As
such, the agreement brings into play the relevant provisions of the Family Relations Act,
R.S.B.C. 1996, c. 128 and the Divorce Act, R.S.C. 1985, c. 3 (2d Supp.), in force during the
negotiations leading to the settlement agreement and the consent order. The Family
Relations Act and the Divorce Act, together with the relevant Supreme Court Rules are a
complete code for dealing with marriage breakdowns, including the support arrangements
and division of property. Courts should be reluctant to second-guess an agreement reached
between the parties, particularly where there has been independent legal advice. It has long
been settled that courts respect a separation agreement reached between the parties unless
it is found to be unfair or for other grounds based on the court's inherent jurisdiction:
Miglin v. Miglin, 2003 SCC 24 at paras. 40, 43, 45-46, 51, 54-55, 74, 84-85, 88-89, and 91;
Hartshorne v. Hartshorne, 2004 SCC 22 at paras. 8-14, 34-42, 46-47, 60-61, 65, and 67; and Or
v. Leung, 2006 BCSC 57 at paras. 92-95.

[79] With respect to the title searches that Mr. Tepper relies on, Ms. Dengin emphasizes that the
searches reveal the following:
The Drummond Drive Property

(@) The sale of the Drummond Drive Property was registered in the Land Title Office on
September 18, 2003, after the consent order was pronounced;

(b)  Ms. Dengin was not the buyer: Fred Tham was the buyer, in trust;
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(c)

The trust indenture shows that Ms. Dengin was not the trustee (Fred Tham) or the settlor
(Jack Adelaar).

The Lake Placid Road, Whistler Property

(a)

(b)

(c)

(d)

[801]

[81]

[82]

[83]

[84]

The purchase of the Lake Placid Property was registered in the Land Title Office on July 22,
2004, more than a year after the consent order was pronounced;

Ms. Dengin appears on title as the trustee, for the beneficiary, the Lake Placid Property
Trust;

Ms. Dengin was not the settlor of the Lake Placid Property Trust: Jack Adelaar was the
settlor; and

Ms. Dengin was not the beneficiary of the Lake Placid Property Trust.

With respect to the $567,154.50 mortgage against the St. Georges Avenue property, Ms.
Dengin contends that there is no discrepancy, but rather an ordinary business or financing
structure that Mr. Tepper as a businessman should recognize. Investors put up the money by
way of a loan or debt to the company through bridge financing after obtaining a
commitment letter from a financial institution; once the mortgage funds are advanced, the
funds are paid out to the investors.

Ms. Dengin argues that Mr. Tepper fails to particularize how any of the information she
provided him in 2002 relating to Perestroika was incorrect; he acknowledges that he knew
about the St. Georges Avenue property, he was aware of the Drummond Drive property in
2003, and the Lake Placid Road property in 2004. The fact that he may not recall Mr.
Kornfeld reviewing the records and minute book of 602565 B.C. Ltd. - or the results of his
lawyer's review of the records and minute book - does not mean that he was misled.

She argues that Mr. Tepper's assertion that the negotiations were "informal" is belied by the
correspondence between counsel, her demand for a Form 89 financial statement - which Mr.
Tepper never provided - his May 12, 2003 affidavit in which he swore that with the assistance
of their counsel he and Ms. Dengin had negotiated a settlement of all matters including the
division of family assets, and executed minutes of settlement.

More to the point, Ms. Dengin rightly contends that "it strains belief", that any financial
benefit, property, or interest that she might have obtained from her relationship with Mr.
Dengin - whom she married following her divorce from Mr. Tepper - could somehow form
the basis for "family property" divisible in the original family law proceeding.

Ms. Dengin relies on Rule 11-2 of the Supreme Court Family Rules and Rule 9-5 of the
Supreme Court Civil Rules, which codify the court's inherent jurisdiction to dismiss an
action that is vexatious or an abuse of process:

Rule 11-2 -- Striking Documents
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Scandalous, frivolous or vexatious matters

(1) At any stage of a family law case, the court may order to be struck out or amended the whole
or any part of a pleading, petition or other document on the ground that

(b) it is unnecessary, scandalous, frivolous or vexatious,
(d) itis otherwise an abuse of the process of the court,

and the court may pronounce judgment or order the family law case to be stayed or dismissed
and may order the costs of the application to be paid as special costs.

Rule 9-5 -- Scandalous, frivolous or vexatious matters

(1) At any stage of a proceeding, the court may order to be struck out or amended the whole or
any part of a pleading, petition or other document on the ground that

(b) it is unnecessary, scandalous, frivolous or vexatious,
(d) itis otherwise an abuse of the process of the court,

and the court may pronounce judgment or order the proceeding to be stayed or dismissed and
may order the costs of the application to be paid as special costs.

[85] Ms. Dengin also relies on the finality of a consent order as discussed by Mr. Justice Preston
who reviewed a number of authorities in Schlenker v. Schlenker (1999), 1 R.F.L. (5th) 436,
[1999] B.C.]. No. 2930 as follows:

25 Section 65 of the Family Relations Act sets marriage agreements apart from the general body
of law governing contract. The section grants a specific power to the court to vary a contract
relating to the division of property in a matrimonial proceeding if it is unfair. This power to
review for substantive fairness extends the court's power to modify a contract arrived at by the
parties beyond the established categories of circumstances in which a court may intervene to
alter or set aside contracts.

26 The court has the undoubted jurisdiction to make an order embodying the terms of an
agreement between parties to litigation that brings the litigation to an end. In the context of the
Family Relations Act, this judicial discretion has legislative sanction.

27 When the courts of this province have considered the issue of the court's power to vary
matrimonial agreements that have been embodied in an order of the court, they have concluded
that the effect of a consent order is to render the matter res judicata and to remove from the
court the power to vary marriage agreements extended by the provisions of Rule 65 of the Family
Relations Act.
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28 The context in which this issue typically arises is in matrimonial agreements dealing with the
division of family assets. The governing statutes permit the other common terms in matrimonial
agreements; custody, access, and support, to be varied on application if proper grounds can be
shown. If the agreement dealing with property division is embodied in a separation agreement
that qualifies as a marriage agreement under s. 65 of the Family Relations Act it is reviewable by
the court: if the agreement is embodied in a court order it is not.

29 The statutory provisions and the provisions of the Supreme Court Rules that empower the
court to make orders by consent confer that power in the form of a discretionary power. The
doctrine of res judicata implies a judicial rather than an administrative act.

[86] Ms. Dengin also relies on the doctrine of laches: Chancery Estate Holdings Corp. v. Sahara
Real Estate Investment Inc., 2011 BCSC 1067 at paras. 93 to 94, aff'd 2013 BCCA 145, leave to
appeal to S.C.C. refused, [2013] S.C.C.A. No. 237, and argues that delay - here, a delay
between nine and ten years - is a factor in determining whether a proceeding is an abuse of
process. Delay alone can constitute abuse of process where there is serious prejudice:
Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44 at paras. 101-121. Ms.
Dengin will be prejudiced by the unavailability of relevant documents to support her case
and counterclaim. Her own lawyers' files are unavailable and may have been destroyed. Mr.
Tepper has provided his list of documents in the second family law proceeding and it fails to
include his own financial records from 2002 to 2003.

C. Argument of Mr. Dengin
[87]1 From Mr. Dengin's application response, he argues:

(a) Mr. Tepper has failed to establish that an order for the production of documents in the
possession of a person not a party to the action should be made on the basis of relevance, as
defined by the pleadings: K.L.V. v. D.G.R., [1993] B.C.]. No. 1917 (S.C.).

(b)  Mr. Tepper's pleadings for a claim for an interest in the St. Georges property, Drummond
Drive property, and Whistler property is not sufficient of itself to require disclosure:
Kaladjian v. Jose, 2012 BCSC 357;

(c) Mr. Tepper has not demonstrated that the documents are in the possession of Mr. Dengin or
cannot be obtained from Ms. Dengin; the demand lacks specificity and is a broad dragnet
demand for production of "all" documents: Lacker v. Lacker (1982), 42 B.C.L.R. 188, [1982]
B.C.J. No. 1514 (S.C.); Bachmann v. Sandoz (Canada) Ltd. (1978), 6 B.C.L.R. 57, [1978] B.C.J.
No. 1361 (S.C.).

[88] In response to Mr. Tepper's argument that it is not necessary for him to establish that he
cannot obtain the documents from Ms. Dengin, Mr. Dengin relies on Wong v. Antunes, 2008
BCSC 1739, rev'd 2009 BCCA 278 but the legal principle on this point was not altered, where
Mr. Justice Pitfield stated:
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[13]1 At the outset, I think it appropriate to address the question of whether, in the circumstances,

Rule 26(11) can or should be invoked in present circumstances. The rule is intended to
facilitate the production of documents in the possession of a non-party and not in the
possession of a party: see Lacker v. Lacker (1982), 42 B.C.L.R. 188 (S.C.), citing Bachman v.
Sandoz (Can.) Ltd. (1978), 6 B.C.L.R. 57 (S.C.).

V. Analysis

[89]

[90]

[91]

[4]

[92]

It is all too easy to fling around allegations of fraud and misrepresentation which are very
serious allegations. In this case, Mr. Tepper has provided no particulars of the allegations. At
most, he argues that the searches raise suspicions and that in order for him to determine
whether Ms. Dengin provided him with false information in her handwritten note of
October 8, 2002, she and Mr. Dengin are obliged to comply with his demand for discovery of
documents.

I agree with Mr. Tepper that the primary issue for determination is whether the settlement
agreement and consent order should be set aside. This issue includes consideration of the
relevant provisions of the former Family Relations Act dealing with the division and
reapportionment of family assets, Rule 60D of the former Supreme Court Rules, and the
elements of the tort of civil fraud.

Courts are generally reluctant to set aside a negotiated settlement reached in a family law
matter. In Miglin, the Supreme Court of Canada set out the test to be applied by a court
when determining whether a negotiated settlement agreement should be set aside. As
summarized in the introduction to the lengthy judgment, the majority stated:

we believe that a fairly negotiated agreement that represents the intentions and expectations
of the parties and that complies substantially with the objectives of the Divorce Act as a
whole should receive considerable weight. In an originating application for spousal support,
where the parties have executed a pre-existing agreement, the court should look first to the
circumstances of negotiation and execution to determine whether the applicant has
established a reason to discount the agreement. The court would inquire whether one party
was vulnerable and the other party took advantage of that vulnerability. The court also
examines whether the substance of the agreement, at formation, complied substantially
with the general objectives of the Act.

Miglin was applied by the Supreme Court of Canada in Rick v. Brandsema, 2009 SCC 10,
which restored a decision of this Court that found a separation agreement unconscionable
for a number of reasons, including the fact that the division of assets departed significantly
from the legislative objectives set out in the Family Relations Act of an equal division, and
the parties' intention that they have an equal division. The husband had filed a sworn Form
89 in 2001 that failed to list funds of almost a quarter of a million dollars. (The Form 89
would have been filed in accordance with Rule 60D in force at the time that Mr. Tepper and
Ms. Dengin were negotiating their settlement agreement). The husband also never disclosed
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the existence of the funds during the course of negotiations. This resulted in the wife
receiving $649,680 less than her presumptive entitlement under the legislation. The trial
judge also found that the husband had deliberately exploited his wife's fragile mental state.

[93] Abella J. for the Supreme Court of Canada stated (at para. 39) that while Miglin dealt with
spousal support agreements, the decision nevertheless "offers guidance for the conduct of
negotiations for separation agreements generally, including negotiations for the division of
matrimonial assets." She further stated:

47 In my view, it flows from the observations and principles set out in Miglin that a duty to make
full and honest disclosure of all relevant financial information is required to protect the integrity
of the result of negotiations undertaken in these uniquely vulnerable circumstances. The
deliberate failure to make such disclosure may render the agreement vulnerable to judicial
intervention where the result is a negotiated settlement that is substantially at variance from the
objectives of the governing legislation.

48 Such a duty in matrimonial negotiations anchors the ability of separating spouses to genuinely
decide for themselves what constitutes an acceptable bargain. It also helps protect the possibility
of finality in agreements. An agreement based on full and honest disclosure is an agreement that,
prima facie, is based on the informed consent of both parties. It is, as a result, an agreement that
courts are more likely to respect. Where, on the other hand, an agreement is based on
misinformation, it cannot be said to be a true bargain which is entitled to judicial deference.

49 Whether a court will, in fact, intervene will clearly depend on the circumstances of each case,
including the extent of the defective disclosure and the degree to which it is found to have been
deliberately generated. It will also depend on the extent to which the resulting negotiated terms
are at variance from the goals of the relevant legislation. As Miglin confirmed, the more an
agreement complies with the statutory objectives, the less the risk that it will be interfered with.
Imposing a duty on separating spouses to provide full and honest disclosure of all assets,
therefore, helps ensure that each spouse is able to assess the extent to which his or her bargain is
consistent with the equitable goals in modern matrimonial legislation, as well as the extent to
which he or she may be genuinely prepared to deviate from them.

50 In other words, the best way to protect the finality of any negotiated agreement in family law is
to ensure both its procedural and substantive integrity in accordance with the relevant legislative

scheme.

51 In British Columbia, the operative legislative presumption for the division of family assets is
an equal division, as set out in s. 56 of the Family Relations Act.

[94] From Miglin and Rick, the following principles or factors should be considered in deciding
whether the court should intervene and set aside the minutes of settlement that were
reached between Mr. Tepper and Ms. Dengin:
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1. family law agreements between separating spouses on marriage breakdown are not subject
to the same rules as commercial agreements;

2. parties have the right to decide for themselves what bargain they are prepared to make but
contractual autonomy is dependent on the integrity of the bargaining process;

3. the court must consider the circumstances surrounding the negotiation and making of the
agreement;

4. the court should examine the agreement to determine whether it substantially complies
with the governing legislation;

5. the court should consider whether there were circumstances of oppression, pressure, or
other vulnerabilities;

6.  if one spouse took advantage of the other spouse's vulnerability, where there is independent
legal advice or "professional assistance" that may "effectively compensate for
vulnerabilities";

7. "an acceptable bargain can only authoritatively be made if both parties come to the
negotiating table with the information needed to consider what concessions to accept or
offer." (Rick at para. 46);

8.  in accordance with Rule 60D, there is a duty to make full and honest disclosure of all
relevant financial information.

[95] The relevant provisions of the former Family Relations Act provide:
Equality of entitlement to family assets on marriage breakup

56 (1) Subject to this Part and Part 6, each spouse is entitled to an interest in each family asset on
or after March 31, 1979 when

(@) aseparation agreement,

(b)  a declaratory judgment under section 57,

(c) an order for dissolution of marriage or judicial separation, or
(d) an order declaring the marriage null and void

respecting the marriage is first made.

(2)  The interest under subsection (1) is an undivided half interest in the family asset as a tenant

in common.
(3)  Aninterest under subsection (1) is subject to
(a) an order under this Part or Part 6, or

(b) amarriage agreement or a separation agreement.
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(4)  This section applies to a marriage entered into before or after March 31, 1979.
Family asset defined
58 (1) Subject to section 59, this section defines family asset for the purposes of this Act.

(2)  Property owned by one or both spouses and ordinarily used by a spouse or a minor child of
either spouse for a family purpose is a family asset.

(3)  Without restricting subsection (2), the definition of family asset includes the following;:
(a) if a corporation or trust owns property that would be a family asset if owned by a spouse,
(i)  ashare in the corporation, or

(ii) an interest in the trust

owned by the spouse;

(b) if property would be a family asset if owned by a spouse, property

(i)  over which the spouse has, either alone or with another person, a power of appointment
exercisable in favour of himself or herself, or

(ii) disposed of by the spouse but over which the spouse has, either alone or with another person
a power to revoke the disposition or a power to use or dispose of the property;

(c) money of a spouse in an account with a savings institution if that account is ordinarily used
for a family purpose;

(d) aright of a spouse under an annuity or a pension, home ownership or retirement savings
plan;

(e) aright, share or an interest of a spouse in a venture to which money or money's worth was,
directly or indirectly, contributed by or on behalf of the other spouse.

(4)  The definition of family asset applies to marriages entered into and property acquired
before or after March 31, 1979.

Excluded business assets

59 (1) If property is owned by one spouse to the exclusion of the other and is used primarily for
business purposes and if the spouse who does not own the property made no direct or indirect
contribution to the acquisition of the property by the other spouse or to the operation of the
business, the property is not a family asset.

(2)  In section 58 (3) (e) or subsection (1) of this section, an indirect contribution includes
savings through effective management of household or child rearing responsibilities by the
spouse who holds no interest in the property.
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Onus of proof

60 The onus is on the spouse opposing a claim under section 56 to prove that the property in
question is not ordinarily used for a family purpose.

Judicial reapportionment on basis of fairness

65 (1) If the provisions for division of property between spouses under section 56, Part 6 or their
marriage agreement, as the case may be, would be unfair having regard to

(@) the duration of the marriage,

(b)  the duration of the period during which the spouses have lived separate and apart,
(c) the date when property was acquired or disposed of,

(d) the extent to which property was acquired by one spouse through inheritance or gift,

(e) the needs of each spouse to become or remain economically independent and self sufficient,
or

() any other circumstances relating to the acquisition, preservation, maintenance,

improvement or use of property or the capacity or liabilities of a spouse,

the Supreme Court, on application, may order that the property covered by section 56, Part 6 or
the marriage agreement, as the case may be, be divided into shares fixed by the court.

(2)  Additionally or alternatively, the court may order that other property not covered by section
56, Part 6 or the marriage agreement, as the case may be, of one spouse be vested in the
other spouse.

(3)  If the division of a pension under Part 6 would be unfair having regard to the exclusion from
division of the portion of a pension earned before the marriage and it is inconvenient to
adjust the division by reapportioning entitlement to another asset, the Supreme Court, on
application, may divide the excluded portion between the spouse and member into shares
fixed by the court.

[96] The minutes of settlement agreed to between Mr. Tepper and Ms. Dengin - and
subsequently, the terms of the consent order - generally provide that each of them would
retain his or her business interests and they would divide equally between them, the net
proceeds from the sale of the former matrimonial home and the household contents. The
settlement appears to substantially comply with the legislative objectives of an equal
division of the family assets.

[97]1 AsIunderstand Mr. Tepper's complaint, it is this: had he known at the time that they were
negotiating the terms of their settlement that Ms. Dengin was going to marry a rich man and
acquire an interest in the Drummond Drive and Lake Placid Road properties - he would not
have agreed to an equal division as she requested, but would have sought a reapportionment
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in his favour. He does not seek to disturb any of the settlement terms that provided him with
his business interests or other assets. He only seeks more from Ms. Tepper on the basis that
she failed to disclose what she ought to have disclosed: she made disclosure when she
provided her handwritten note of October 8, 2002 and after that, she was required to make
continuous disclosure of any interests she acquired after October 8, 2002 in accordance with
Rule 60D(20).

[98] Echoing Ms. Dengin's argument - how any benefit that she may have obtained from Mr.
Dengin whom she married after her divorce from Mr. Tepper - somehow forms a "family
asset" or "family property" capable of being subject to an equal division under s. 56 or a
judicial reapportionment under s. 65 in favour of Mr. Tepper strains belief. Mr. Tepper has
not argued - and I fail to see under what subsections of s. 65 he can argue - that because Ms.
Dengin may benefit from marrying a wealthy man, the "family assets" or "property" that he
and Ms. Dengin had while they were married, should be reapportioned in his favour rather
than divided on the basis of an equal division.

[99] Mr. Tepper claims that the settlement agreement and consent order should be set aside on
the basis of fraud or fraudulent misrepresentation.

[100] The elements of the tort of civil fraud were recently discussed by the Supreme of Canada in
Bruno Appliance and Furniture, Inc. v. Hryniak, 2014 SCC 8, where Karakatsanis J., for the
Court, stated:

A. The Tort of Civil Fraud

17 The parties disagree as to the elements of the tort of civil fraud, in particular whether proof is
required that Hryniak induced Bruno Appliance to part with its funds.

18 The classic statement of the elements of civil fraud stems from an 1889 decision of the House
of Lords, Derry v. Peek (1889), 14 App. Cas. 337, where Lord Herschell conducted a thorough
review of the history of the tort of deceit and put forward the following three propositions, at p.
374

First, in order to sustain an action of deceit, there must be proof of fraud, and nothing short of
that will suffice. Secondly, fraud is proved when it is shewn that a false representation has been
made (1) knowingly, or (2) without belief in its truth, or (3) recklessly, careless whether it be true
or false. Thirdly, if fraud be proved, the motive of the person guilty of it is immaterial. It matters
not that there was no intention to cheat or injure the person to whom the statement was made.

19 This Court adopted Lord Herschell's formulation in Parna v. G. & S. Properties Ltd., [1971]
S.C.R. 306, adding that the false statement must "actually [induce the plaintiff] to act upon it" (p.
316, quoting Anson on Contract). Requiring the plaintiff to prove inducement is consistent with
this Court's later recognition in Snell v. Farrell, [1990] 2 S.C.R. 311, at pp. 319-20, that tort law
requires proof that "but for the tortious conduct of the defendant, the plaintiff would not have
sustained the injury complained of".
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20 Finally, this Court has recognized that proof of loss is also required. As Taschereau C.]. held in
Angers v. Mutual Reserve Fund Life Assn. (1904), 35 S.C.R. 330 "fraud without damage gives ... no
cause of action" (p. 340).

21 From this jurisprudential history, I summarize the following four elements of the tort of civil
fraud: (1) a false representation made by the defendant; (2) some level of knowledge of the
falsehood of the representation on the part of the defendant (whether through knowledge or
recklessness); (3) the false representation caused the plaintiff to act; and (4) the plaintiff's actions
resulted in a loss.

[Emphasis added.]

[101] I find it difficult to accept that Mr. Tepper can establish the fourth element: a loss on the
basis that Ms. Dengin failed to disclose any interest she may have had in Drummond Drive
or Lake Placid Road. Any interest - assuming she had an interest at the material time - is not
a family asset capable of being divided or reapportioned as between Mr. Tepper and Ms.
Dengin - or for that matter, a factor that could somehow lead to a reapportionment of the
family assets in Mr. Tepper's favour. I also find it difficult to accept that Mr. Tepper can
establish any loss on the basis that Ms. Dengin failed to disclose her interest in Perestroika
or the numbered company when he clearly knew she had an interest in those companies at
the time that they were negotiating the terms of settlement, and he chose not to seek
financial disclosure or documents from her in respect of her business interests.

[102]1 The contention that her handwritten note of October 8, 2002 made her subject to
continuous disclosure under Rule 60D(20) also strains belief and is a strained interpretation
of the rules relating to financial disclosure.

[103] The rules relating to disclosure in family law proceedings, including the original family law
proceeding are governed by former Rule 60D. They are lengthy, but I find it necessary to set
out what I consider relevant.

[104] The relevant provisions of Rule 60D provide:

RULE 60D - FAMILY LAW PROCEEDING - DISCLOSURE
Interpretation

60D(1) In this rule:

"applicable income documents" means, in respect of a person,

(a) acopy of every personal income tax return filed by the person for each of the 3 most recent
taxation years,

(b) a copy of every notice of income tax assessment or reassessment issued to the person for
each of the 3 most recent taxation years,
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() if the person owns or has an interest in real property, a copy of the most recent assessment
notice issued from an assessment authority for each property,

(@) if the person is an employee,

(i) the most recent statement of earnings indicating the total earnings paid to the person in the
year to date, including overtime, or

(ii) if that statement is not provided by the employer, a letter from the person's employer setting
out the information referred to in subparagraph (i) and including the person's rate of annual

salary or remuneration,

(h)  if the person is self-employed, the following information for the 3 most recent taxation
years:

(i)  the financial statements of the person's business or professional practice, other than a
partnership;

(ii) a statement showing a breakdown of all salaries, wages, management fees or other payments
or benefits paid to, or on behalf of, persons or corporations with whom the person does not deal
at arm's length,

(i)  if the person controls a corporation, the following information for the corporation's 3 most
recent taxation years:

(i)  the financial statements of the corporation and its subsidiaries;

(ii) a statement showing a breakdown of all salaries, wages, management fees or other payments
or benefits paid to, or on behalf of, persons or corporations with whom the corporation and
every related corporation does not deal at arm's length, and

(k) if the person is a beneficiary under a trust, a copy of the trust settlement agreement and
copies of the trust's 3 most recent financial statements;

"Form 89 financial statement" means a statement in Form 89;

APPLICATIONS FOR DIVISION OF ASSETS

Who must provide Part 3 of a Form 89 financial statement

(1) Each party who is making a claim under Part 5 of the Family Relations Act or against whom
such a claim is being made, if not otherwise obliged under this rule to provide any portion
of a Form 89 financial statement to the other party, must provide to the other party Part 3 of
a Form 89 financial statement.

When parties must serve documents

(12) Each party who is obliged to provide documents under subrule (11) must serve those
documents on the other party as follows:
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(a) if the party is obliged to provide the documents in respect of a claim made by that party in a
pleading or in application materials, within 30 days after serving that pleading or those
application materials on the other party;

(b) if the party is obliged to provide the documents in respect of a claim made by the other
party in a pleading or in application materials and is served with a notice in Form 91 in
accordance with subrule (15),

(i) within 30 days after service if the party resides in Canada or the United States of America, or
(ii) within 60 days after service if the party resides elsewhere;
(c)  within such time as the court may order.

FORM 89 FINANCIAL STATEMENT

Assessment notice to be included

(13) Part 3 of a Form 89 financial statement must have attached to it or have accompanying it a
copy of the notice that is, at the time that the statement is provided to a party under this
rule, the most recent assessment notice provided by an assessment authority for any real
property that the party owns or has an interest in unless that assessment notice has already
been provided.

When documents must be filed

(14) A party who is obliged under this rule to serve a Form 89 financial statement on any other
party must file a copy of that document with the court before the end of the period within
which that service must be completed.

NOTICE TO FILE A FORM 89 FINANCIAL STATEMENT

Service of notice to file financial statement

(15) Each party who, under this rule, is entitled to receive documents from another party,
including a Form 89 financial statement and applicable income documents, must serve on
the other party a Notice to File a Form 89 Financial Statement in Form 91 along with the
pleading or application materials referred to in subrule (7), (10) or (12), as the case may be.

PARTICULARS OF FORM 89 FINANCIAL STATEMENTS
Particulars may be demanded

(17) If a Form 89 financial statement lacks particularity, the other party may demand particulars.
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Court may order particulars

(18) If the party from whom particulars are demanded under subrule (17) fails to provide those
particulars within 7 days after receipt of the demand, the court may, on terms it considers
appropriate,

(a) order particulars to be delivered within a specified time, or

(b) order that a new Form 89 financial statement be delivered within a specified time.

Cross-examination on Form 89 financial statements

(19) A party may be cross-examined on his or her Form 89 financial statement at any time before
the trial or hearing, and Rules 27 and 40(27), (29), (31) and (32) apply to the cross-
examination.

CHANGES IN FINANCIAL CIRCUMSTANCES

Information must be kept current

(20) Whenever a material change in circumstances renders information provided by a party
inaccurate or incomplete, the party must, whether the inaccurate or incomplete
information is contained in a Form 89 financial statement, in particulars provided under
subrule (17) or (18)(a), in the party's applicable income documents or in a statement
provided under this subrule, promptly after that change, deliver to the other party

(a) awritten statement setting out particulars of the accurate or complete information, or

(b) arevised Form 89 financial statement containing the correct current information.

Additional documents

(21)  If the change in circumstances referred to in subrule (20) is such that the party becomes
obliged to provide documents under this rule that are additional to the documents
previously provided by that party, the party must

(a) provide those additional documents, and
(b)  comply with subrule (20) in relation to the previously provided documents.
If written statement or particulars provided

(22) If a party provides a written statement under subrule (20) or particulars under subrule (17)
or (18)(a),

(a) the statement or particulars may be treated at a trial or hearing as if they formed part of the
original Form 89 financial statement of the party, and

(b) the other party may, with leave of the court, require that the statement or particulars be
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(i)  verified by an affidavit of the party providing the statement or particulars, or
(ii) the subject of further cross-examination.

DISCLOSURE OF BUSINESS INTERESTS

Production of documents

(24) If a party discloses business or corporate interests in a Form 89 financial statement
delivered under this rule, the party receiving the statement may, in writing, request the
disclosing party to produce for inspection and copying specified documents or classes of
documents in the disclosing party's possession or control that might reasonably be required
to verify the valuation of the disclosing party's interest or to determine the disclosing party's
income.

ENFORCEMENT OF THIS RULE

Relief

(34) If a party fails to comply with a requirement under this rule to file or serve a Form 89
financial statement, particulars if ordered or any applicable income document, or fails to
comply with a notice under subrule (15), the court may do any or all of the following:

(@) order that the Form 89 financial statement, particulars or applicable income document, as
the case may be, be delivered on terms the court considers appropriate;

(b)  dismiss the application or strike out a party's responding document;

(c) proceed under Rule 56 to punish the party for contempt of court;

(d) draw an adverse inference against the party;

(e) attribute income to that party in an amount the court considers appropriate.

[105] Rule 60D sets out detailed obligations to make full and complete financial disclosure upon
certain demands having been made. There are serious consequences for failing to file a
Form 89 financial statement: it may lead to a finding of contempt.

[106] Both Mr. Tepper and Ms. Dengin were, at the material times, represented by counsel who
are competent and who, I might add, are well known.

[107]1 On September 9, 2002 Mr. Maxwell wrote to Mr. Levine, informing him of the terms on
which Ms. Dengin was willing to settle all matters between her and Mr. Tepper. Her
proposed settlement included terms that she would retain her 25 percent interest in
Perestroika, her interest in 602565 B.C. Ltd., half of the family assets, including half of the
net proceeds from the sale of the former matrimonial home, household goods, and the
boat. She also sought financial disclosure - although no family law proceeding had yet been
commenced - and asked for copies of Mr. Tepper's personal T1 General Returns and his
corporate returns for the past three years.
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[108]

[109]

[110]

[111]

[112]

[113]

[114]

[115]

[116]

Mr. Levine replied to Mr. Maxwell by letter dated September 18, 2002 and stated that the
parties "are not far apart in terms of settlement", and likewise sought financial disclosure
from Ms. Dengin.

On October 3, 2002 Mr. Levine wrote to Ms. Hopman (who is at the same firm as Mr.
Maxwell), indicating that Ms. Dengin's settlement proposal with respect to the division of
assets was acceptable, and set out questions that Mr. Tepper had regarding the rental
apartments owned by 602565 B.C. Ltd., including any mortgage encumbrances, and how
the mortgage proceeds were being used.

There is no reply to the letter; or if there was one, it has not been produced. I only mention
this to emphasize that due to the passage of time, it is no longer possible to produce all of
the documents that were available at the time the parties were negotiating the separation
agreement.

By letter dated October 7, 2002 Ms. Hopman wrote to Mr. Levine enclosing the writ of
summons and statement of claim in the original family law proceedings, a demand for
discovery of documents, and notice to file a Form 89 financial statement.

On October 8, 2002 Ms. Dengin wrote her handwritten note to Mr. Tepper. She set out her
estimated values of her interests in Perestroika and 602565 B.C. Ltd. Her handwritten
separation agreement written at or around the same time included a term that each of them
would retain their own interests in their businesses and investments.

It cannot be said that Ms. Dengin's handwritten note is a Form 89 financial statement,
particulars of a Form 89, or a written statement provided under Rule 60D(20), such that Ms.
Dengin was required to comply with Rule 60D(20) and to keep Mr. Tepper informed of any
changes in her financial circumstances as a result of her relationship with Mr. Dengin.

On October 10, 2002 Ms. Hopman wrote to Mr. Levine stating that the parties had met and
agreed to the division of assets essentially as set out in Mr. Maxwell's letter of September 9,
and that she would be drafting minutes of settlement.

On October 16, 2002 Mr. Levine replied to Ms. Hopman and confirmed that the parties
appeared to be in agreement on the terms of settlement, and he was awaiting the minutes
of settlement.

As indicated earlier, there has been no correspondence produced between Mr. Levine's
letter of October 25, 2002 (stating that he was waiting for the minutes of settlement) and
May 12, 2003 when Mr. Tepper swore his affidavit in support of the consent order and
attached to his affidavit the signed minutes of settlement.
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[117]1 The copy of the minutes of settlement, attached to Ms. Dengin's affidavit sworn October 16,
2013 and filed in these proceedings, is signed by both parties and by Sandra Polinsky who
filed a notice of change of solicitor on behalf of Ms. Dengin on November 20, 2002. The
minutes of settlement are undated but I may infer that they were agreed to and signed by
the parties sometime after Ms. Polinsky began representing Ms. Dengin, and before May 12,
2003.

[178]1 The minutes of settlement were agreed to when both parties were represented by counsel
and understood that they were entitled to financial disclosure pursuant to Rule 60D. Mr.
Tepper knew that Ms. Dengin had an interest in Perestroika and the numbered company
and he could have demanded production of documents relating to her business interests in
accordance with Rule 60D(24). Both chose not to avail themselves of the detailed Rules
relating to financial disclosure under Rule 60D, and chose to rely on what they knew or
understood at the time. They chose to arrive at an early settlement.

[119]1 Mr. Tepper is a businessman. That is reflected in his October 19, 2011 e-mail to Ms. Dengin.
It was written more than eight years after they settled, but he must be taken to have known
in 2002 and 2003: they could settle amicably and move on with their lives, or they could
enter a court battle involving time, money, and all financial records of the parties.

[120] They chose to settle amicably and moved on with their lives.

[121] There is no suggestion or at least no reasonable suggestion that Mr. Tepper was somehow
oppressed or pressured by Ms. Dengin or that he was somehow vulnerable. He was a
successful businessman who had the advice of lawyers and accountants; if he was in any
way vulnerable (which I do not find), the independent legal advice and professional
assistance he obtained effectively compensated for any vulnerabilities.

[122]1 Mr. Tepper knew that he was entitled to financial disclosure under Rule 60D in the original
family law proceeding before he executed the minutes of settlement and applied for a court
order incorporating the terms of the settlement. However, he chose not to demand
financial disclosure in accordance with the Rule. He now makes those demands in this
second family law proceeding over 10 years later, when it is clear from the record that the
relevant documents that existed in 2002 and 2003 are missing and are likely destroyed. In
my view, it is now too late, and those demands are vexatious and amount to an abuse of
process.

[123] Ms. Dengin seeks an order that the second family law proceeding and the civil proceeding
should be struck pursuant to Supreme Court Family Rules, Rule 11-2(1)(b) and (d), and
Supreme Court Civil Rules, Rule 9-5(1)(b) and (d) as vexatious and an abuse of process of
this Court. The two rules are similar, and essentially mirror the former Rule 19(24)(b) and
(d) and provide that at any stage of a family law case or civil proceeding, the court may
order to be struck out the whole or any part of a pleading, petition, or other document on
the ground that it is vexatious, or otherwise an abuse of the process of the court. I deal first
with the law on abuse of process and second with matters that are vexatious.
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[124] The doctrine of abuse of process is a flexible doctrine that has no specific requirements.
The Supreme Court of Canada recently stated in Behn v. Moulton Contracting Ltd., 2013
SCC 26:

39 In Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, Arbour ]. wrote for the
majority of this Court that the doctrine of abuse of process has its roots in a judge's inherent and
residual discretion to prevent abuse of the court's process: para. 35; see also P. M. Perell, "A
Survey of Abuse of Process", in T. L. Archibald and R. S. Echlin, eds., Annual Review of Civil
Litigation 2007 (2007), 243. Abuse of process was described in R. v. Power, [1994] 1 S.C.R. 601, at p.
616, as the bringing of proceedings that are "unfair to the point that they are contrary to the
interest of justice", and in R. v. Conway, [1989] 1 S.C.R. 1659, at p. 1667, as "oppressive treatment."
In addition to proceedings that are oppressive or vexatious and that violate the principles of
justice, McLachlin J. (as she then was) said in her dissent in R. v. Scott, [1990] 3 S.C.R. 979, at p.
1007, that the doctrine of abuse of process evokes the "public interest in a fair and just trial
process and the proper administration of justice". Arbour J. observed in C.U.P.E. that the doctrine
is not limited to criminal law, but applies in a variety of legal contexts: para. 36.

40 The doctrine of abuse of process is characterized by its flexibility. Unlike the concepts of res
judicata and issue estoppel, abuse of process is unencumbered by specific requirements. In
Canam Enterprises Inc. v. Coles (2000), 51 O.R. (3d) 481 (C.A.), Goudge J.A., who was dissenting,
but whose reasons this Court subsequently approved (2002 SCC 63, [2002] 3 S.C.R. 307), stated at
paras. 55-56 that the doctrine of abuse of process

engages the inherent power of the court to prevent the misuse of its procedure, in a way that
would be manifestly unfair to a party to the litigation before it or would in some other way bring
the administration of justice into disrepute. It is a flexible doctrine unencumbered by the specific
requirements of concepts such as issue estoppel. See House of Spring Gardens Ltd. v. Waite,
[1990] 3 W.L.R. 347 [C.A.], at p. 358.

One circumstance in which abuse of process has been applied is where the litigation before the
court is found to be in essence an attempt to relitigate a claim which the court has already
determined. See Solomon v. Smith, supra. It is on that basis that Nordheimer J. found that this
third party claim ought to be terminated as an abuse of process. [Emphasis added.]

41 As can be seen from the case law, the administration of justice and fairness are at the heart of
the doctrine of abuse of process. In Canam Enterprises and in C.U.P.E., the doctrine was used to
preclude relitigation of an issue in circumstances in which the requirements for issue estoppel
were not met. But it is not limited to preventing relitigation. For example, in Blencoe v. British
Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307, the Court held that an
unreasonable delay that causes serious prejudice could amount to an abuse of process: paras.
101-21. The doctrine of abuse of process is flexible, and it exists to ensure that the administration
of justice is not brought into disrepute.

[Emphasis in Behn]
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[1251 Mr. Tepper has brought these proceedings seeking financial disclosure when he failed to do
so almost 10 years after he could have obtained financial disclosure in the original family
law proceeding. It is not only unfair to make those demands now; it is too late and amounts
to an abuse of process.

[126] In Ebrahim v. Ebrahim, 2002 BCSC 466, aff'd 2003 BCCA 94, Madam Justice Gill considered
whether the statement of claim and action should be struck out on the basis that the matter
was vexatious. She stated:

[15]1 In Law Society of Upper Canada v. Chavali (1998), 21 C.P.C. (4th) 20 (Ont. Gen. Div.) aff'd
(1998), 31 C.P.C. (4th) 221 (Ont. C.A.), Cummings J., considered the meaning of vexatious. He
stated, at 25-26:

20 The adjective "vexatious" is defined by the Concise Oxford Dictionary, 9th ed. (Oxford:
Clarendon Press, 1995) as:

1. such as to cause vexation.
2. Law not having sufficient grounds for action and seeking only to annoy the defendant.
To "vex" is defined as "to anger by a slight or a petty annoyance; irritate".

21 In Lang Michener Lash Johnston v. Fabian (1987), 59 O.R. (2d) 353 (Ont. H.C.), the Honourable
Mr. Justice Henry summarized the salient charcteristics [sic] and principles relating to vexatious
proceedings and conduct as follows (at 358-359) :

(@) the bringing of one or more actions to determine an issue which has already been
determined by a court of competent jurisdiction constitutes a vexatious proceeding;

(b)  where it is obvious that an action cannot succeed, or if the action would lead to no possible
good, or if no reasonable person can reasonably expect to obtain relief, the action is
vexatious;

(c) vexatious actions include those brought for an improper purpose, including the harassment
and oppression of other parties by multifarious proceedings brought for purposes other
than the assertion of legitimate rights;

(d) itis a general characteristic of vexatious proceedings that grounds and issues raised tend to
be rolled forward into subsequent actions and repeated and supplemented, often with
actions brought against the lawyers who have acted for or against the litigant in earlier
proceedings;

(e) in determining whether proceedings are vexatious, the court must look at the whole history
of the matter and not just whether there was originally a good cause of action;

() the failure of the person instituting the proceedings to pay the costs of unsuccessful
proceedings is one factor to be considered in determining whether proceedings are

vexatious;
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(@) the respondent's conduct in persistently taking unsuccessful appeals from judicial decisions
can be considered vexatious conduct of legal proceedings.

The matter of "vexatious" must be determined by an objective standard. See, for example:
Mascan Corp. v. French (1988), 64 O.R. (2d) 1 (C.A.) at 7; Children's Aid Society of Ottawa-Carleton
v. M. B, [1997] O.]. No. 1964 (Ont. Ct. (Gen. Div.)) at para. 22.

[1271 Mr. Tepper makes these allegations in the civil proceeding and in the second family law
proceeding when it is obvious that the actions will not succeed. Rather the proceedings are
brought to harass Ms. Dengin and Mr. Dengin. As Mr. Tepper stated in his October 19, 2011
e-mail to Ms. Dengin, he promised an ugly fight that would involve her parents, her brother,
and her husband. I find the proceedings are vexatious.

[128] Ms. Dengin also relies on ss. 8 and 10 of the Law and Equity Act which preserve the
jurisdiction of the court to direct a stay of proceedings. However, in my view it would be
improper to allow the second family law proceeding and the civil proceeding to continue
when it is clear and obvious that Mr. Tepper's claims are intended to harass Ms. and Mr.
Dengin and are bound to fail. Mr. Tepper has not satisfied me that the settlement
agreement and consent order in the original family law proceeding should be set aside.

VI. Conclusion

[129] There will be an order that action numbers E122365 and S124644 are struck out as an abuse
of process under Rule 11-2 of the Supreme Court Family Rules and Rule 9-5 of the Supreme
Court Civil Rules.

[130] It is unnecessary for me to deal with Mr. Tepper's application for the production of
documents from Mr. Dengin. I only mention that the demand is far too broad, lacks
specificity, amounts to a fishing expedition, and is also bound to fail.

[131] Ms. Tepper and Mr. Dengin are entitled to their costs.
"LOO ]'."

The Honourable Madam Justice Loo
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