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[11  These are applications by two of the respondents in a petition seeking leave pursuant to s.
140.8 of the Securities Act, R.S.B.C. 1996, c. 418 [Act], to bring secondary market claims
against 11 securities issuers within a proposed class action. That proposed class action is
filed in a notice of civil claim under Action No. S197731 (the "Proposed Class Action").

[2]  Five of the respondent issuers and/or principals have applied to strike all or portions of
three affidavits filed by the petitioners purportedly in response or reply to the evidence filed
by the respondents on the petitioners' application for leave under the Act.

[3] For reasons that follow, I grant the applications of Affinor Growers Inc. ("Affinor") and Mr.
Chaudhry (the "Affinor Respondents").

Background

[4]  On July 11, 2019, the petitioners filed the Proposed Class Action advancing claims against 11
issuers and their directors and officers, including the Affinor Respondents, for conspiracy,
negligent or fraudulent misrepresentation, and secondary market liability under s. 140.3 of
the Act. At the time of hearing this application the petitioners confirmed that they intended
to proceed to seek leave with regard to eight of the issuers originally named.

[5] The Proposed Class Action concerns a number of private placements made by the issuers
over different periods of time all within 2018. Affinor is one of those issuers. Mr. Chaudhry
was the CFO of Affinor in 2018.

[6]1 Secondary market liability claims require leave of the court pursuant to s. 140.8 of the Act.
That leave is being sought by the petitioners through this petition, which was filed on
February 24, 2020. The application for leave is scheduled to be heard over five days
beginning March 8, 2021.

[71  The petitioners' secondary market liability claims against the Affinor Respondents is based
on alleged misrepresentations in six documents. Three of the documents are news releases
dated March 5, 8, and 16, 2018, and one is a Form 9 regarding a private placement filed
March 8, 2018. The others are a management discussion and analysis ("MDA") and interim
financial statements (the "2018 Interim Statements"), both for the nine-month period ending
February 28, 2018, and both filed April 13, 2018 .

[8] The misrepresentations alleged in those documents are as follows:
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a)

b)

c)

(o]

[10]

[11]

[12]

[13]

The March 5 and 8, 2018 news releases and the Form 9 state that the shares issued under the
subject private placement were purchased at $0.16 per unit resulting in gross proceeds of $4
million and that those proceeds would be used for operations, corporate development, and
general working capital. It is alleged these statements were untrue and constituted a
misrepresentation.

The March 16, 2018 news release states that the increase in share trading can be attributed
to the prior news releases concerning the private placement. It is alleged this statement was
a misrepresentation because increases in trading volumes were a result of the sale by the
subscribers of shares acquired under the private placement at sale prices that were
discounted but higher than the effective price they paid for the shares.

It is alleged the MDA and 2018 Interim Statements misrepresented the share price and gross
proceeds which resulted from the private placement. Further, it is alleged these documents
wrongfully omitted to disclose the impact of the payments made under the consulting
agreements from the proceeds of the private placement. Statutory leave requirement for
secondary market liability claims under the Act

In the Proposed Class Action the petitioners seek statutory damages for secondary market
misrepresentations pursuant to ss. 140.3 and 140.5 of the Act. The test articulated in
Theratechnologies inc. v. 121851 Canada inc., 2015 SCC 18, applies to leave applications
under s. 140.8 of the Act. For my discussion of the background of this legislation and my
findings regarding the leave requirement under the Act, see my decision on the application
of another respondent, PreveCeutical Inc., in Tietz v. Cryptobloc Technologies Corp., 2021
BCSC 186, at paras. 8-13. The evidence in support of the petition

The petitioners filed their own affidavits in support of the petition, deposing to their
purchase of shares in two of the respondent issuers. Also filed was affidavit number one of
Ms. Chan which included a number of publicly available documents as well as graphs and
tables with respect to share pricing prepared by one of the petitioners' lawyers. Ms. Chan
attaches the six documents released by Affinor, including the 2018 Interim Statements, all of
which are alleged to contain misrepresentations.

In March 2020, the petitioners further filed affidavit number two of Ms. Chan which attached
affidavits of further proposed petitioners with regard to their purchases of shares in other
respondent issuers. One of those proposed petitioners, Mr. Dotto, purchased shares of
Affinor in 2018. Affinor's petition response and evidence

In October 2020, the Affinor Respondents filed their responses to petition. Affinor's only
evidence filed in support of its petition is an affidavit of a legal administrative assistant, Ms.
Nigh, attaching certain Affinor documents which are publicly available from the System for
Electronic Document Analysis and Retrieval ("SEDAR") filing system operated by the
Securities and Exchange Commission for the United States (the "Nigh Affidavit").

These documents are:
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a)  News releases dated February 14 and 21, 2018, and March 8, 13, and 16, 2018;

b)  Audited Consolidated Financial Statements for years ending March 31, 2018 and 2017, dated
September 26, 2018; and

c)  Management Discussion and Analysis for the year ending May 31, 2018, based on
information known to management as of September 26, 2018.

[14] Mr. Chaudhry filed a secretarial affidavit from his counsel's firm attaching the following
documents:

a)  The March 8, 2018, press release;

b) The MDA and 2018 Interim Statements;

c) A May 2, 2018, press release; and

d)  The March 8, 2018, Form 9. Case management orders

[15] On September 29, 2020, as the case management judge, I made certain orders with regard to
the petition hearing. This included requiring the petitioners to file any reply affidavits by
October 9, 2020; requiring the petitioners to file any reply expert evidence by October 23,
2020; and requiring that any cross-examinations of affiants, other than experts, be
completed by November 6, 2020. The hearing of the petition was originally scheduled for
five days commencing December 7, 2020. Reply evidence filed by the petitioners

[16] On October 9, 2020, the petitioners served affidavit number three of Ms. Chan in response
("Chan Affidavit No. 3"). The petitioners also advised the respondents for the first time that
they were in the process of obtaining their own expert evidence. On October 23, 2020, the
petitioners delivered the affidavits of Cyrus Khory (the "Khory Affidavit") and Adam Werner.
Objections by the Affinor Respondents to the petitioners' reply evidence

[171 The Affinor Respondents filed their applications on November 13, 2020, to strike portions of
the Chan Affidavit No. 3 and related exhibits (which are all documents that were publicly
available to the petitioners when they filed their petition) and the Khory Affidavit.

[18] The Affinor Respondents seek to strike this evidence because, they submit, it is not proper
reply evidence and it is submitted in an attempt to improperly split the petitioners' case.
Chan Affidavit No. 3

[191 The evidence objected to by the Affinor Respondents contained in Chan Affidavit No. 3 is set
out in paragraphs 4, and 14-16, and exhibits 3, 35, 36, 37, 38, and 39 as follows:

a)  Affinor's Audited Consolidated Financial Statements for the years ending May 31, 2018 and
2019, dated October 2, 2019;

b)  Canadian Stock Exchange Policies Nos. 4 and 6;

Research copy - Verify against the source 4/7



EShel’ia 2021 BCSC 187

c)

d)

[20]

[21]

[22]

[23]

[24]

[25]

[26]

[27]

Form 51-102F1 Management's Discussions & Analysis, as published by the British Columbia
Securities Commission (the "Commission"); and

Two decisions of the Commission dated February 20, 2020, and May 26, 2020.

All of these documents were available to the petitioners when they filed their evidence in
support of the petition. There is no clear connection between the evidence submitted in
reply and the evidence submitted by the Affinor Respondents. Affinor's financial statements
in Chan Affidavit No. 3 were published after the date which the petitioners allege is the
correction date, and no allegation of misrepresentation is alleged in those financial
statements. Additionally, the Affinor Respondents did not provide any testimony with regard
to the financial statements attached to their responses to petition.

I agree with the applicants that the evidence objected to by the Affinor Respondents is not
proper reply evidence. The Khory Affidavit

The Khory Affidavit attaches Mr. Khory's expert report as Exhibit A. The report states that it
concerns the annual and/or interim financial statements of certain issuers including Affinor.
Mr. Khory describes the question he was asked to opine on: "Were the financial statements
of Blok, Preveceutical, Kootenay, Affinor and Cryptobloc released during the class period

materially misstated from an accounting perspective?"

The petitioners sought this opinion despite the fact that the Affinor Respondents filed no
expert evidence or other evidence attesting to compliance with accounting standards.

Mr. Khory refers to Affinor's response to petition once in his report referring to one of the
SEDAR documents. While he states that he relies on the Nigh Affidavit, there is no reference
to that affidavit in the report. Mr. Khory does not rely upon the response or evidence of Mr.
Chaudhry. The vast majority of information Mr. Khory relies upon to prepare his report is
information that was publicly available to the petitioners when they filed their material in
support of the petition and prior to the filing of the responses to petition.

Mr. Khory opines on the materiality of omissions in financial statements based on
disclosure that took place on or after the alleged correction date.

The petitioners confirm in their application response that the only purpose of the Khory
report is to provide an expert opinion on whether financial statements of five issuers,
including Affinor's 2018 Interim Statements, "complied with the applicable accounting
standards, as asserted by the respondent applicants in the responses and affidavits ".

Mr. Khory opines on accounting standards compliance with respect to Affinor's consolidated
interim financial statements for the nine months ending February 28, 2018, issued April 13,
2018; audited consolidated financial statements for the fiscal year ending May 31, 2018,
issued September, 2018; and condensed consolidated interim financial statements for the
three months ending August 31, 2018, issued October 30, 2018.
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[28]

[29]

[30]

[31]

[32]

[33]

[34]

[35]

[36]

The petitioners concede in their response to application that the Khory Affidavit does not
address the actual misrepresentation claims asserted by the petitioners.

The petitioners have not pleaded a misrepresentation with regard to compliance with
accounting standards and the 2018 statements. The Affinor Respondents did not submit
evidence regarding whether the 2018 Interim Statements or the year end statements
complied with International Financial Reporting Standards ("IFRS").

Mr. Khory's opinion is further based on assumptions presented to him regarding the
veracity of the consulting agreements and conspiracy allegations set forth in the notice of
civil claim, and not the allegations of misrepresentations set out in the petition seeking
leave under the Act. He opines on whether a variety of financial statements were materially

misstated from an accounting perspective.

This is not proper reply evidence. Does the rule against case splitting apply to leave
applications under the Act?

For the reasons set out in the companion decision Tietz, at paras. 44-58, I find that the
traditional rule against case splitting applies to leave applications to bring secondary market
claims under the Act. Are the petitioners attempting to split their case?

Chan Affidavit No. 3 contains material which is available to the petitioners when they filed
their supportive materials. As I found, it is not responsive to the evidence of the Affinor
Respondents. The evidence appears to be submitted in an attempt to buttress their case,
waiting to submit this evidence in the form of reply is inappropriate and leads to
inefficiencies. There are also hearsay and reliability issues in connection with some of the
evidence in the manner in which it is submitted.

The Khory Affidavit raises new issues regarding non-compliance with IFRS as a material
misrepresentation. Mr. Khory presents opinions on non-compliance with accounting
standards which is an entirely new matter, not evident from the materials filed in support of
the petition. This is fresh evidence raising novel claims.

The petitioners are attempting to split their case with this evidence.

The prejudice to the Affinor Respondents is similar to that found in Tietz, at paras. 63-64. As
in that decision, I find it is insufficient to redress the unfairness of allowing the material
objected to in Chan Affidavit No. 3 and the Khory Affidavit to be considered on the leave
application through a costs order. It is also not an appropriate case to allow sur-reply or
impose terms given the time it has already taken to proceed with the application for leave.

Conclusion

[37]

After consideration of the submissions of and authorities cited by the parties, based on my
reasons set out above, I make the following orders:
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a)  Paragraphs 4, and 14-16 of Chan Affidavit No. 3, and exhibits 3, 35, 36, 37, 38, and 39 are
struck; and

b)  All references to and opinions of Mr. Khory regarding Affinor contained in the Khory
Affidavit and exhibits are struck. Costs

[38] Costs will be in the cause. "Wilkinson J."
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