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[11  This is an application to deal with the issue of costs after trial. This was a family law
proceeding in which the issues to be determined were:

(a)  whether the marriage agreement entered into by the parties prior to their wedding should
be set aside or varied,;

(b)  division of family assets;
(c)  spousal support; and

(d)  whether the respondent's son O, who is 22 years old, remains a child of the marriage and if
so, what arrangements are required for his support. The reasons for judgment are indexed
at 2012 BCSC 1483.

[2]  The claimant's position is that in this case success was divided and each party should bear
their own costs. The position of the respondent is that she enjoyed substantial success,
should be awarded costs of the action and that the litigation was of greater than average
difficulty which should attract an order for costs at Scale C.

[31 The Supreme Court Family Rules deal with costs in Rule 16-1. The applicable rules in
relation to this matter are as follows:

(7). Subject to subrule (9), costs of a family law case must be awarded to the successful party
unless the court otherwise orders.

(9)  Unless the court hearing an application otherwise orders,
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(a)

(b)

[4]

[5]

[e]

(71

if the application is granted, the party who brought the application is entitled to costs of the
application if that party is awarded costs at trial or at the hearing of the petition, but the
party opposing the application, if any, is not entitled to costs even though that party is
awarded costs at trial or at the hearing of the petition, and

if the application is refused, the party who brought the application is not entitled to costs of
the application even though that party is awarded costs at trial or at the hearing of the
petition, but the party opposing the application, if any, is entitled to costs if that party is
awarded costs at trial or at the hearing of the petition.

In Kawana v. Shemal, 2011 BCSC 1267, Pearlman J. noted at para. 28: In determining which
party is "successful" under Rule 16-1(7), the court, in a case involving multiple issues, must
consider whether one party has been "substantially successful". This requires an objective
comparison of the relief granted and the results obtained by the parties with the
submissions made at trial: MacLean v. Mio, 2011 BCSC 148 at para. 30. On finding substantial
success for a party, the court, exercising its discretion judicially, must then consider
whether it should "order otherwise": Gold v. Gold (1993), 82 B.C.L.R. (2d) 180 (C.A.) at para.
20.

A review of the essential issues and outcomes demonstrates divided success in the litigation.
The following chart sets out a summary of the positions of the parties and the outcomes at
trial. The chart, with some modifications, was prepared by counsel for the claimant. Issue
Claimant Position Respondent Position Result Success Procedural fairness of marriage
contract Fair Unfair Unfair Respondent Substantive fairness of marriage agreement
Conceded to be unfair on issue of spousal support; fair on property Unfair Unfair
Respondent Characterization of shares in Craftsman Group Business asset Family asset
Family asset Respondent Value of Business $41.1 million ~$48 million $41.1 million Claimant
Reapportionment of Business 0% 10% 5% Divided Reapportionment of Family Assets 30%
50% 40% Divided Compensation Order for shareholder loan disposition $0 Order sought in
unspecified amount $0 Claimant Husband's Income Not Material $2,590,000 Not Material
Claimant Quantum and duration of spousal support $13,500 until Sept. 1, 2016 $35,000 for 6.3
years $13,500 until Sept. 1, 2016 Claimant Status of O and child support Not a Child Child
Child, but more evidence required re plan Divided

A conclusion that success was divided with neither party enjoying substantial success in the
litigation also emerges from a more global analysis of the outcomes compared with the
positions advanced at trial.

The position advanced by the claimant would have resulted in an award to the respondent in
relation to division of family assets of either $669,000 or $1,034,000 depending upon which
value was adopted for the matrimonial home in addition to prior advances, together with
spousal support of $13,500 until September 2016.
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[8] The respondent sought an award of $8.65 million together with a compensation order
arising from the depletion of the shareholder loan account in relation to division of family
assets, in addition to prior advances, together with spousal support of $35,000 per month for
6.3 years, retroactive to October, 2010 net of interim support already paid.

[9] The reasons awarded the respondent $3,756,000 in relation to division of family assets, in
addition to prior advances, together with spousal support of $13,500 until September 2016.

[10]' T have concluded that given the divided success in the litigation there will be no order for
costs. Each party will bear their own costs. "Ross J."
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