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JUDGMENT

Hon Zervos JA (giving the Judgment of the Court) This is an application for leave to appeal against
sentence to correct the sentence imposed on the applicant by Barnes J (the judge) on 12 April
2019. The judge discovered that a sentence imposed by another court in relation to the case had
been served by the applicant which she had made concurrent to the sentence that she imposed
on the applicant. After notification from the judge about the matter, the applicant filed a notice
for leave to appeal against his sentence on 30 April 2019. The case history and facts On 31 July
2017, police officers entered a hotel room where the applicant and another person were staying.
The police officers found in their possession 16.9 grammes of methamphetamine hydrochloride
(commonly known as ); 879.5 grammes of gamma-butyrolacetone ( ); Part 1 Poisons; and
apparatus fit and intended for inhaling of a dangerous drug. The applicant and the other person
were jointly charged for possession of the Part 1 Poisons and possession of the apparatus in the
Magistrate s Court (STCC 2899/2017), to which the applicant pleaded guilty. On 8 January 2018, he
was sentenced to a total term of 3 months imprisonment. It should be noted at this juncture that
as the applicant had been remanded in custody since his day of arrest on 31 July 2017, it meant
that the full sentence of 3 months had been served by 28 October 2017. The applicant and the
other person were also jointly charged with a single offence of trafficking in a dangerous drug in
relation to the Ice and GBL (HCCC 233/2018). The applicant pleaded guilty to this offence and was
committed for sentence in the Court of First Instance before the judge. On 12 April 2019, the
judge sentenced the applicant to 5 years and 2 months imprisonment for the trafficking offence
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and added that the sentence was to run concurrently with the 3 months imprisonment imposed
for the two offences dealt with in the Magistrate s Court. Counsel for the applicant had urged the
judge to make the concurrent order not realising that the applicant had already served his term
of imprisonment of 3 months. After sentencing the applicant, the judge discovered that the
applicant had already served the 3 months sentence and brought the matter to the attention of
the legal representatives of the applicant in a letter from the judge s clerk dated 11 June 2019. It
was noted in the letter that the judge had observed there was no sentence outstanding to run
concurrently with the sentence in the present case of 5 years and 2 months imprisonment and
therefore she did not make an order that the present sentence was to run with the 3 months
imprisonment. The applicant s submissions Mr John Hemmings, for the applicant, submits that
because the applicant had already served the term of 3 months imprisonment for the other two
offences, it was not possible for the Correctional Services Department (CSD) to treat the sentence
in the present case as concurrent with the earlier sentence. Mr Hemmings further submits that
had the judge been aware that the other sentence had already been served, she would have
reduced the sentence for the present offence by 3 months to take account of the sentence already
served in accordance with section 67A of the Criminal Procedure Ordinance, Cap 221. See Ma
Zhu-jiang v Secretary for Justice [2008] 6 HKC 464,467. He accordingly invites the Court to reduce
the applicant s sentence to 4 years and 11 months imprisonment. The respondent s submissions
Mr Bobby Cheung, for the respondent, does not oppose the appeal, but through a different line of
reasoning he argues that the sentence should be reduced by 5 months to 4 years and 9 months
imprisonment. He explains that the applicant served the full 3 months of his sentence and was
not given the usual one-third remission for good conduct during his period in custody. Mr
Cheung informs the Court that according to the CSD: the applicant served his sentence of 3
months (in STCC 2899/2017) from 31 July to 28 October 2017; the sentence of 5 years and 2 months
(in HCCC 233/2018) commenced to run on 29 October 2017; it was impossible for the CSD to treat
the sentence of 5 years and 2 months to run concurrently with the sentence of 3 months because
the latter sentence had already been served by 28 October 2017; the sentence of 3 months served
by the applicant could not be counted towards the sentence of 5 years and 2 months; and the
applicant had been, as at the time of this application, of good behaviour during his period in CSD
custody. Mr Cheung points out that the one-third remission for good conduct under Rule 69 of
the Prison Rules, Cap 234A, was not available because by the time the applicant was sentenced on
8 January 2018 in STCC 2899/2017, he had been remanded in custody for more than 3 months,
that is, since 31 July 2017. Taking this factor into account, Mr Cheung submits that the applicant
in fact served the equivalent of a sentence of 4.5 months imprisonment which when reduced
from the sentence of 5 years and 2 months imprisonment would result in a sentence of 4 years
and 9.5 months imprisonment. This would equate with a sentence, when rounded off, of 4 years
and 9 months imprisonment.
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Conclusion

It follows from what has transpired that the judge would undoubtedly have taken into account the
fact that 3 months of the sentence she imposed on the applicant had already been served and
appropriately adjust the sentence with this fact in mind, taking into account the one-third
remission for good conduct that in the circumstances would have been granted. Quite rightly,
there is no opposition to this appeal. In order to ensure that justice is done, we treat the leave
application as the hearing of the appeal and allow the appeal. We set aside the sentence and
substitute instead a sentence of 4 years and 9 months imprisonment. See HKSAR v Ng Kong Ling,
unreported, CACC 161/2003, 16 September 2003. (Ian McWalters) (Kevin Zervos) Justice of Appeal
Justice of Appeal Mr Bobby Cheung, SPP, of the Department of Justice, for the respondent Mr
John Hemmings, instructed by Chan & Tsu Solicitors, assigned by the Director of Legal Aid, for
the applicant PAGE
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