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JUDGMENT

The appellant pleaded guilty to 4 charges of theft contrary to section 9 of the Theft Ordinance,
Cap 210. He was sentenced by the magistrate to 10 months imprisonment on each charge with 2
months of each conviction to run concurrently making a total sentence of 34 months
imprisonment (2 years 10 months). He now appeals against that sentence. The brief facts The
appellant admitted the brief facts which disclosed that on four separate occasions on different
dates the appellant stole from four different taxis properties valued at $18,218, $11,400, $6,100,
$3,000 respectively within a period of two months from 22 December 2020 to 5 February 2021.
Magistrate s consideration of sentence In the magistrate s brief reasons for sentence he pointed
out the following: -

4.  Thisis not the first time the defendant has committed theft and this is also not the first time

that he has committed theft from vehicle.
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5. The 4 counts of theft that the defendant has pleaded guilty to on this occasion are all serious
offences because they are all thefts from vehicle and the amounts of property stolen are
significant. The magistrate adopted a starting point of 15 months for each charge and
reduced the sentences by one third to take into account the appellant s guilty pleas. He
stated that in principle the 4 charges of theft should run entirely consecutive to each other
but taking into account the principle of totality he ordered 2 months of each of the sentences
in charges 2, 3 and 4 to run concurrently with the sentence in charge 1. He sentenced the
appellant to a total term of imprisonment of 34 months or 2 years and 10 months
imprisonment. Grounds of appeal In summary, Mr Giles Surman counsel for the appellant
criticized the magistrate in failing to correctly apply the principle of totality. The principle of
totality ought to have reduced the overall length of the sentences. Mr Surman submitted that
the overall culpability of the appellant did not warrant the notional starting point of about 4
years 3 months imprisonment (2 years 10 months after a one-third discount) which was
disproportionate, unjust and imbalanced and hence unduly crushing on the appellant. Mr
Surman submitted that the magistrate erred in principle in giving undue weight to the
separate charges involved and evaluating the totality of the appellant s wrong doing.
Respondents submissions Mr Santo Yiu on behalf of the respondent submitted the
magistrate properly took into the account, the value of the property stolen and the appellant
s criminal records in order to achieve a proper starting point. Mr Yiu pointed out nowhere
in the magistrate s reasons for sentence did the magistrate consider the status of the
appellant as a Form 8 Recognizance holder as an aggravating factor . Mr Yiu contended that
the overall sentence was not too long when consideration should be given to the fact that
this was not the first time the appellant had committed these offences and the aggravating
factor of the appellant s status in Hong Kong. Mr Yiu submitted that as a Form 8 holder it is
necessary to inject an element of deterrence to reflect the denunciation of his conduct to
protect the community. In the circumstances the overall sentence of 34 months was
reasonable and appropriate. Consideration The magistrate took a starting point of 15
months imprisonment on each charge taking into account the appellant s previous similar
convictions. The magistrate however did not state the starting point for each offence and nor
did he set out the amount of enhancement to the starting point for the appellant s previous
similar convictions. This with respect, should have been clearly expres /nyr%RL ?e@S /
nyr%RL ?e@S ould have been the starting point for the present offences. No mention was
made by Mr Surman as to whether any aggravating factors were to be taken into account. Mr
Yiu submits that a starting point of 12 months in this case is manifestly inadequate given the
facts and aggravating factors of the appellant s repeated offending and his status as a Form 8
recognizance holder. The present four offences were not opportunist acts of theft but were
calculated and deliberately targeted at taxis taking advantage of the oversight on the part of
their drivers in the early hours of the day between the hours of 0140 hours and 0630 hours
either when the drivers had left their taxis unattended for a short while or whilst the drivers
themselves were asleep inside the taxis. I consider a starting point of 12 months
imprisonment appropriate for the present offences of theft from vehicle not taking into
account any aggravating factors. In relation to the appellant s previous criminal convictions
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43.

44,

the magistrate was perfectly entitled to take them into account as an aggravating factor in
order to adopt a higher notional starting point. The appellant has 4 previous convictions all
related to theft. The appellant s last conviction was similarly an offence of theft from vehicle
to which he was sentenced to 9 months imprisonment. Clearly, the sentences imposed on
the appellant did not have an adequate deterrent effect on him and the repeated offences
demonstrated a complete disregard for the law of which an enhanced sentence was
necessary to protect the public from yet further repetition. In light of the appellant s
persistent offending, I consider an appropriate enhancement of 3 months imprisonment for
this aggravating factor. Added to the starting point of 12 months amounts to 15 months
imprisonment. In the present case the magistrate did not but should have taken into account
the aggravating factor of the appellant s status as a Form 8 recognisance holder. In the case
of HKSAR v Singh Gursevak [2019] HKCA 179; CACC 139/2018, the Court of Appeal confirmed
that Form 8 recognizance holders committing a criminal offence in Hong Kong is an
aggravating factor. As to the amount of enhancement, the Court said the following:

Of course, the amount of the enhancement will reflect the court s assessment of the
seriousness of the offence and the severity of the adverse impact that the offence has on
Hong Kong. Making this assessment will entail the court having regard to the nature of the
offence, the circumstances of its commission, its actual impact on the victim, its potential
impact on the wider Hong Kong community and finally its potential impact on Hong Kong s
reputation.

Clearly, the more serious the impact of the crime in the adverse way required by the
authorities, the greater will be the amount of the enhancement. If the enhancement is to
have a deterrent effect then it will usually be at least 6 months but it can, obviously, be
greater than this amount and there is no reason why it cannot be greater than 18 months.
We do not wish to set an upper limit to the amount of the enhancement other than to make
the obvious comments that it should not be disproportionate to the starting point and
should not result in a final starting point that is excessive for the seriousness of the crime
that has been committed. Finally, the sentencing court must always have regard to the
totality principle in order to ensure that the sentence it imposes is a just and balanced one
In regard to the totality principle, I consider 3 months imprisonment, in the circumstances
of this case, as an appropriate enhancement for the aggravating factor of the appellant s
status as Form 8 recognizance holder. The notional sentence for each offence after trial
taking into account the aggravating factors is therefore 18 months imprisonment. The
magistrate correctly followed the approach in taking into account the principle of totality. In
HKSAR v Yeung Kwai Kuen [2002] 3 HKLRD 91, the Court of Appeal stated in paragraph 7
that: - The correct approach is first to determine the starting point for the individual
offences; then the appropriate sentence after mitigation, if any, for the individual offences;
and, only then, totality. I turn now to consider the principle of totality. The essential
function is to determine whether the sentence imposed by the magistrate of 2 years 10
months or 34 months was manifestly excessive or wrong in principle. As submitted by Mr
Surman the notional sentence after trial would amount to 4 years and 3 months
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imprisonment allowing for a one third reduction for the appellant s pleas of guilty would
result in a total sentence of 2 years 10 months. The notional sentence of 4 years 3 months
imprisonment is in my view on the high side even when regard is had to the aggravating
factors as stated above. Taking into consideration the four separate offences which were
committed within a short period of time, a total sentence of 2 years and 2 months
imprisonment or 26 months imprisonment after the appellant s pleas of guilty to the four
offences would be appropriate. On that basis, the notional sentence would be one of 3 years
and 3 months imprisonment had the appellant being convicted after trial. In applying the
above, and to reflect the reduced total sentence of 2 years and 2 months imprisonment or 26
months imprisonment. The sentence imposed is set aside and substituted as follows: 12
months imprisonment for Charges 1, 2, 3 and 4 and 4 months of charge 2 and 5 months each
of charges 3 and 4 is to run consecutive to charge 1 and the remainder of the terms in each
charge is to run concurrent to each other.

Conclusion

For the above reasons the appeal against sentence is allowed. The sentence of 2 years 10 months
or 34 months is reduced to an overall sentence of 2 years 2 months or 26 months imprisonment.
(S. D Almada Remedios) Judge of the Court of First Instance High Court Mr Santo Yiu, PP of the
Department of Justice, for the respondent Mr Giles Surman, instructed by Lo, Chan & Leung, for
the appellant Mr Andrew TC Mok A Form 8 recognizance holder who is causing harm to Hong
Kong whilst awaiting the outcome of his immigration claim is an aggravating factor. See
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