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JUDGM E NT (Divorce Petition)

This is a trial of the petitioner wife ( the wife s petition for divorce dated 10 February 2012. The
respondent husband ( the husband ) opposes the petition.

Background

The parties married in 2005. Before marriage, the parties already had a son, now aged 10. After
marriage, the wife had given birth to another son, now aged 4. Both children are now residing
with and being looked after by the wife. On 10 February 2012, the wife issued a petition for
divorce based on 2-year separation. According to her, the parties started to separate on 19
October 2009, which was more than 2 years before the presentation of the petition for divorce.
She asked for a decree of divorce to be granted based on her petition. The husband filed an
Answer on 29 October 2012 denying the date of separation. He said the parties only started to
separate as from 2 February 2012. As there was no separation of 2 years before the presentation
of the petition, he asked for the petition for divorce to be dismissed. As the parties failed to reach
any consensus at the pre-trial review, the petition was therefore adjourned to today for trial. The
Law The only ground on which the court will grant a decree of divorce is when it is satisfied that
the marriage has broken down irretrievably: s11 Matrimonial Causes Ordinance, Cap. 179 (). In
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order to prove the irretrievable breakdown of the marriage, the petitioner has to prove any one
or more of the five facts as listed in s11A of MCO. One of the facts as contained in s11A(2)(d) is:

(d) that the parties to the marriage have lived apart for a continuous period of at least 2 years
immediately preceding the presentation of the petition. Therefore, if the petitioner can
prove to the satisfaction of the court that the parties have already separated as from 19
October 2009, the court will be satisfied with the irretrievable breakdown of the marriage
and thus a decree of divorce will be granted. The Issue Therefore, the only issue in this trial
is whether the parties have separated as from 19 October 2009, i.e. for a period of more than
2 years before the presentation of the petition on 10 February 2012. The Wife s Evidence The
wife has given evidence in court. According to her, the parties relationship had been tense
for quite some time. In November 2008, the wife returned to Nepal shortly after the birth of
the younger son. While she was in Nepal, and on 19 October 2009, she decided to separate
with the husband. She called the husband, who was then working in Hong Kong to say that
she would not continue to live with him. According to her, the husband agreed to that
suggestion. Therefore, the wife viewed the parties separation as starting from that day. The
wife went on to say that in April 2011, she decided to return to Hong Kong as she wanted to
find a job and earn a living here. As she had no where to stay, she decided to stay in the
husband s flat at 3rd Floor, 59A, Public Square Street, Yau Ma Tei, Kowloon. She said during
this period of time, the parties slept in different beds; they did not have sexual or social
relationship; they had separate arrangements in taking meals and doing their own
laundries. In short, there was no resumption of marital relationship despite the fact that
both parties were living in the same flat. According to her, the husband hit her during an
incident on 24 January 2012 causing her to leave the flat. On 3 February 2012, she made a
report to the police and a statement was taken from her. In support of her evidence, the wife
has called a friend to be her witness () who basically said that the wife had told her of the
separation as from 19 October 2009. The Husband s Evidence The husband elected to give
evidence. He said he had all along been a responsible husband. He said there was no
separation as from 19 October 2009. He did not admit there was such a telephone
conversation on that day. He said after the wife s return from Nepal in April 2011, they had
maintained normal marital relationship. He said they had sexual relationship, once or twice
a week. They would cook meals for each other or taking meals together. He said there was
an argument in January 2012 after which the wife left the matrimonial home. The wife also
made a report to the police on 3 February 2012. The husband treated that as the date of their
separation. The husband has also called his friend Mr T to testify in court. According to Mr
T, he was a colleague and a good friend of the husband. Although he did not visit the
husband s home very often, he knew the husband was living with the wife and 2 children at
his home in Yau Ma Tei. He said he once saw them together outside their home. Discussion
Witnesses Despite the fact that both parties have called witness to support their respective
cases, it is clear that their evidence do not advance the parties cases any further. For the wife
s witness, what she knew about the parties relationship was purely hearsay from the wife.
This was what she said in her affirmation:
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4.  Tam a housewife. I understand the situation of the Petitioner, because I am also a mother of
two children. When the Petitioner come back to Hong Kong from Nepal in mid Aril 2011,
she told me that she had separated with the Respondent since 19th October 2009. Under
those circumstances, I will not give any weight to her evidence in deciding on the issue of
separation. For the witness of the husband, Mr T, what he could testify was that the husband
was living together with the wife and the children. It is common ground that the parties and
the 2 children did in fact live under the same roof as from April 2011 to January 2012, but the
real issue was whether they were living there as husband and wife. The witness failed to
address this point and therefore, his evidence does not advance the husband s case at all. My
Assessment of the Parties Evidence As the evidence of the witnesses was not helpful, what
was left was the evidence of the parties themselves. It was a case of the wife s words against
the husband s. After giving some careful consideration to their evidence, I come to the
conclusion that the wife has failed to satisfy this court that there was indeed a separation of
2 years as from 19 October 2009. My conclusion is based on the following facts: In her oral
evidence, the wife said the telephone conversation in which she had told the husband of her
determination to live apart from him took place in about 6 months after her return to Nepal
with the younger son. It is common ground that the wife left in November 2008 and 6
months from then would take us to May 2009, instead of October 2009. When she was
confronted with this inconsistency, she explained that she had made a mistake which I
found not to be a very convincing explanation. The date of conversation was very specific,
namely19 October 2009. There was no explanation on how the wife could have been so
specific about the exact date of conversation. In her oral evidence, the wife said that the
parties remained separated because they were living in different households after her return
to Hong Kong. She said the husband slept on the floor while she and the sons slept on the
bed. That was different from her affirmation in which she said the husband slept in lower
deck while she and the son slept in the upper deck. After the incident in January 2012, the
wife had made a report to the police and a statement was taken from her. In the statement,
the wife said in the early hours of 24 January 2012, she suspected that the husband had a
girlfriend which was not admitted. When she urge with the husband, she was hit. It is my
view that if the parties really had been separated since October 2009 and they were just
living under the same roof for convenience only, there was no reason for the wife to show
such concern of the husband s girlfriend, even if there was any. There was evidence to show
that the wife had renewed the husband s dependent visa in Hong Kong. This was again
inconsistent with the wife s assertion that there was indeed such a separation. On the
contrary, the husband maintained all along a simple case that a normal marital life between
the parties had continued before February 2012. He was cross examined and his evidence
was not shaken.
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Conclusion

As the wife has failed to satisfy the court that the parties had indeed separated for a period of 2
years before the presentation of the petition, the petition therefore fails and stands dismissed.
Costs I will now deal with the issue of costs. (Discussion re costs) The husband does not claim for
costs. There shall be no order as to costs, including all costs reserved. The wife s own costs to be
taxed in accordance with legal aid regulations. C. K. Chan District Judge Representation: Ms
Carina Chen of Messrs K.Y. Leung & Carina Chen, Solicitors for the Petitioner The Respondent
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