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Cof A. (CRI) 70f 1909 INTHELESOTHO CO URTOF A PP E AL In the matter between: NARO
LEFASO Appellant v R EX Respondent Held At Maseru Coram: Schutz P. Plewman ]J. A.
Ackermann]. A. SchutzP.JUDGMENTTheappellantwasconvictedofmurdering
MampooaPaePae,withoutextenuatingcircumstancesbeingfound,andw
assentencedtodeath.HeappealstothisCourtagainstthewholeofthejudgm
ent.Themurdertookplace,onthenightof28Junel988atornearBenteleinthedis
trictofButha-Buthe.TheCrownreliedprincipallyupontwowitnesses(PW1
'Mota PaePae,andPW2MantsoakiPaePae)toidentify/theappellant...

- 2-theappellantasthemurderer(identificationbeinginissue)andtode
scribethecircumstancesofthemurder. PWlwasthesonofthedeceased,
and PW2ishiswife.OnthenightinquestionPWlwasalreadyinbedwhenhe
heardthedeceasedscreaming"OhmysonCaswellthehouseisonfire" Hewo
keuphiswifeandwentoutofhishouse,tofindthedeceasedoutsideherreedh
ouse,whichwasonfire-Theappellant,hesaid,washittingthedeceasedw
ithaknobKerrie.ltwasamoonlitnight.Heraisedanalarm.Hesaidthatw
hentheappellantwashittingthedeceasedshewasalreadyonthegound,
andthatshewasbleedingfromthenoseandthemouth. Like hiswifehesaidth
attheappellantwaswearinga'donkeyblanket" Uponarrivingatthescene
PWlsaidtotheassailantthat"lamnowstabbingyousinceyouarekilling my
motherandhavesetfiretoherhouse" Forthepurposeofstabbinghehad
taker, whathecalleda"reed" Hewentontosaythattheassailant, "ran away w
henIcamenearbuthecamebackandIsaidIwouldstabhim.Itwasthenthatlide
ntifiedhimtobeNaro(theappellant)" Heexplainedthatwh enheranaway
thefirsttimeheimmediatelyturnedback,andthatitwasthenthathe(PW
1)tookthereed and saidhewouldstabhim. Whenheranawaythesecondtimet
heappellantdisappeared.Hestatedthathishouseanddeceased'sfacedo
neanother /Hesaid..--Hesaidthatheknewtheappellant"verywell". Thea
ppellantconcededthatPWlhadnoquarrelwithhim,andcouldgivenorea
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sonwhyheshouldconsciouslyimplicatehimfalsely. Hesaidthatboth
PWlandPW2werenottellingthetruthwhentheysaidtheyhadseenhimont
henightinquestion.HedidnotvolunteeranyreasonwhyPW2shouldhave
implicatedhimfalsely.IndeedthefirsttwoCrownwitnessesandtheapp
ellantwerepartofthesamecommunity. P.W.2largelycorroboratedthe
evidenceofherhusband.Shesaidthatitwastheappellantwhowashitting
thedeceasedovertheheadwithaknobkerrie.Shesawthreeblowsstruc
k.Thedeceasedwasjustnexttothedoor.Askedaboutthestateofthelights
hesaid,"therewasaflamelightaswellasthemoonlight" andaskedinwhi
chdirectionthehousewasburning,shesaidthefront.OneMamoliehiP
aePae,whohadbeenjoinedasaccusedNo.2withtheappellantinthemagi
strate'scourt,hadbeentheloveroftheappellant,shesaid.Shewasasked
ifsheknewamancalledPhamolaandshesaidno.Thepurposeofthisquest
ionwasnotexplainedanditwasnotdeveloped.ThelearnedJudgeaquobe
lievedtheCrownwitnesses,includingthefirsttwo.Theappellant'sevi
dencewasrejectedasfalsebeyonddoubt./Theappellant..

- 4-TheappellantdeposedthatonthenightofthemurderhehadbeenintheO
rangeFreeStatetofetchhismoneyfromonePhamola.Hehadgonelate (he
didnotsayhowlate)becausehewasrunningawayfromthepoliceontheoth
ersideoftheriver.Althoughhehadapassport,hedidnotuseitbutcrossedt
heriver"becausethatfarm(wherePhamolawassupposedtobe)isveryne
ar" Hefailedtogethismoney Whenhereturnedhomeheheardofthedea
thofthedeceased. Hesaidhecameback"earlyinthemorning" Thetranscri
ptoftheevidenceof'MalikelekoPheello,whichhadbeengivenatthepre
paratoryexamination,andwhichhadbeenputinbyconsentasbeingcorr
ect,wasputtohim.Shehadsaidthatonthenightof28Junesomepeoplehadco
mesearchingforhim,buthecamehome'veryearlyinthemorning" Theapp
ellantdeniedthis,sayingthathearrivedaftersunrise. PW8wentontosa
y,"He (theappellant)wentawayduringtheday.Policecame.Accuseddisa
ppeareduntillseehimtoday(atthepreparatory).Theknobkerriebefore
courtbelongstoaccusedl(theappellantacknowledgedthatitwashis).
IhandedtheknobkerrietoPolice.." Theappellantsaidthatonthedayofh
isreturnhomehewentbacktotheFreeStatewherehestayedthenight.His
knobkerrieheleffathome. Whenheagainreturnedhefounditgone.Heret
urnedatnightashewasruningawayfromtheSouthAfricanPolice.Hethen
methissister'MathabangKhoana(PWé6). Hetoldherthatitwassaidth athe
wassuspectedtohavekilled'Mampooa/andthat..--andthathewasgoing
toButhaButhepolicestation.Onthewaythere,hesaid,hemetapolicem
aninavehicleThepolicemanaskedwherehewasgoingandheanswered,
tothepolicestation.Thepoliceman,hesaid,didnotarresthim. Thisistobe
contrastedwiththeadmittedevidenceof PW10,TrooperKhobolisowho
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statedthaton1July1988 (whichseemstobethedayonwhichtheappellantsa
yshereturnedfromtheFreeStatethesecondtime)hewasinapublicvehic
lewhentheappellantboarded.Hearrestedtheappellantwhentheyreac
hedtown,theappellantsayingthathewasgoingtosurrenderhimself.I
nowturntothequestionofwhethertheidentityoftheappellanthasbeene
stablishedbeyondreasonabledoubt. Whenthisquestionisweigheditis
necessarytoconsidernotonlywhetherPWlandPW2werehonest(asthele
arnedJudgefoundtheywere) butalsowhethertherewasanyreasonable
possibilityoftheirbeingmistaken.Thereisthedirectevidenceoftwow
itnessesidentifyingtheappellant. Hewasnostrangertothem.Accordi
nglythosegreatdangersofwrongidentificationthatexistwhereawitn
esswhohashadalimitedopportunityofidentifyingastranger,arelarge
lyabsenthere.Thefactthatthewitnessesdidnotofferdescriptionsofthe
appellantisalsobythewayina/caselike...

- 6-caselikethis.Recognitionofapersonwhom oneknows is often not easily
defined. All sorts of almostsub-consciouslyrememberedfeatures,gesture
s,smovements,shapes,dimensionsandsoongotomakeuprecognition.
Thequestiontheniswhetherthetwowitnesseshadsosufficientanopport
unityofobservingtheappellantastoexcludethepossibilityoferror.In
myopiniontheiridentificationcanbereliedupon.Althoughitwasnight,
notonlywastheremoonlight, butthe reed hutnexttowhichthedeceasedandt
heappellantwerewasablaze.Moreover thewitnessescouldnothave been
far fromtheappellant. Thehutsofthedeceasedand PWlfaceeachother,andw
ereso closetoeachoth erthathe could hear her words when she criedout. Then, PW1
camecloseenoughtotheappellantfortheformertoaddresshimandthrea
tentoengagehiminbattle. Anoth er small detail of PW1l'seviden ceimpresses m
e. He did not claim thatherecognizedtheappellantwhenhe firstwentuptohim,
butonly onthelatter'sreturn. Thisisnot,inmyopinion,theevidenceofacare
lesswitness.Mr.Moorosi,whoappearedfortheappellant,contendedth
atthefactthattheevidencedidnotreflectthat PW1 had called out the name of the a
ppellantwhenhegavethealarmindicatedthathehadnotrecognizedtheappe
llant.Theanswertothiscontentionisthattherewasampleevidencethatt
heappellantwasbeingsoughtduringthenightinquestion.Hehimself
acknowledged /that when ...

- 7-thatwhenhespoketohissiterheknewthatthe policewerelooking for him. As
theevidencewasth atit was only PW1 and P W2 who saw him atthesceneofthemu
rder, itmusthavebeentheywhohad namedhim. Afurtherfactorweighingag
ainsttheappellantishissecondtriptothe FreeStateafterhe knewthatthepoli
cewerelooking forhiminconnectionwiththemurderofthedeceased. This
washardlythebehaviourofaninnocentman.Iturnnexttothe alibi raised by t
heappellant.Thefirstproblemwiththealibiisthateveniftheappellantwe
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nttothe Free State onthe nightofthemurderthereisnoknowingatwhattime
hewent,sothatitcould havebeenafterthemurder.Second, evenifhedidgobef
orethemurder,theplacetowhichhewentwassoclosethathecouldhaveco
me backagainduringthenightandagainreturnedtothe FreeState.Butthere
isamorefundamentalproblemwiththealibi,andthatisthatitwasnever
puttothe Crownwitnesses,andfirstemergedduringtheevidenceoftheapp
ellant.ThavealreadyalludedtothequestionaboutonePhamolawhichw
asputtoPW2. AsThaveremarkeditwasnotdeveloped. Indeed it was not puttot
hetwoeyewitnesseseventhattheappellanthadnnotbeenatthesceneofthecr
ime.Theneedforthedefencetoputthesalientpartsofthedefencecaseto/
therelevant..--therelevantCrownwitnesseshasbeenstressedbythisC
ourtoverandoveragain.Onereasonforputtingthedefenceversionistog
ivetheCrownwitnessesachancetocounterittAnotheristhatCrownCou
nselisentitledtoassumethatafactisnotinissueifithasbeendeposedtoa
ndisnotchallengedincross-examination.Thereisnocallonprosecuti
ngCounseltocallfurtherwitnessestoproveafactwhichisnotinissue.Fr
omanaccusedperson'spointofviewfailuretorevealhisversionbefore
hegivesevidenceleadstothenaturalinferencethathehasconcoctedav
ersionatthelastminute,eventhoughsuchaninferenceshouldnotalwa
yshedrawn.Inthiscasetheappellantactuallyadmittedthathiscounsel
didnotknowwhatstoryhewasgoingtotellinthebox.Thatissomewhatcall
edintoquestionbythedefencecounsel'saskingaboutPhamola.Itisdiff
iculttoseewhyheaskedthequestionifhisclienthadnottoldhimsomethi
ngaboutthetriptotheFreeStateoraboutPhamola.Eitherwaytheappell
antisintrouble.Eitherheconcoctedthealibiorhewasshowntobealiarf
oranotherreason.Moregenerallyhisstoryofhisnocturnalflittingsac
rosstheborderdoesnothavetheringoftruth.More-over,hiscounselga
veupattemptstofindthewitnesswhowassupposedtosupporthisalibi,s
uggestinghewasincustodyinSouthAfrica,Onewouldhavethoughtthat
onamatterofsuchverygreatimportanceamoredeterminedeffortwou
ldhavebeenmadeifawitnessorwitnessesactuallyexisted,Iwouldaddt
hatthe/appellant's..

- 9-appellant'scredibilityfaresnobetterontheextenuationissue,with
whichlhaveyettodeal. Bearinginmindthatnomotiveforthecrimehasbeen
proved,whichisalwaysacauseforconcern,andthattheappellantbears
noonustoprovehisalibi,lamoftheopinion,takingintoaccountwhatlha
vesaidabovethattheidentityoftheappellantasthemurdererhasbeenpro
vedbeyondallreasonabledoubt.Accoringlylfindthattheappellantwasc
orrectlyconvictedofmurder.Iturntothequestionofextenuation.Ext
enuatingcircumstancesaresuchasreducethemoral,ifnotthelegalguiltof
theaccused.Theonusofprovingthem.onabalanceofprobability,rests
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ontheaccused.Mr.Moorosiurgedonusthatadirectintention to kill had
notbeenproved,onlydoluseventualisbasedonrecklessness.Idonotacce
ptacceptthatsubmission-Theappellantwasdeliveringamurderousas
saultuponthedeceasedwhenshewasalreadyontheground,andthisassau
ltwasinterruptedbythearrivalof PWland PW2. Themedicalevidencesho
wedthatthedeceased'sskullhadbeenstovein,withanextensivefracture
ontheleftofthehead,theskullboneshavingbeendeeplydepresseddownon
thebrain./Theappellant..--Theappellantlednoevidenceonextenuati
on.Thejudgmentonextenuationreflectsthattheappellant'scounsela
rguedasfollows:"Awoman'Mamoliehiwhosenameappearedtimeanda
gaininthiscaseissaidtohavebeeninlovewiththeaccused.Sheisalsosaid
tobethedeceased'scloserelative.Thecourtwasaskedtotakeintoaccou
ntthatintheabsenceofthiswoman'shusbandthedeceasedhadahighdeg
reeofcareoverher.Accusedthroughhiscounselmaintainsthat'Mamol
iehihascausedthebreakdownofaccused'sownmarriageinthesenseth
atheandshelivedvirtuallyasmanandwife.'Mamoliehiplayedonaccuse
d'sfeelingstotheextentthatsheurgedhimtogetridofthedeceasedwhose
emedtobeinterferingintheirillicitloveaffair.ltwasprojectedasaccus
ed'sweaknessorhumanfailtythathefailedtoappreciatethatdeceased
wasentitledtolivealso;andthusfelltothetemptationofputtingheraway
attheinstigationofhislover'Mamoliehi. " Thefirstdifficultywiththisa
rgumentisthatinhisevidencetheappellantsaidthathehadloved'Mamo
liehilongago,butthatwhenthedeceaseddiedtheywerenotinlove.These
conddifficultyisthattherewasnoevidencetosupporttheartument.It
hadbeenopentotheappellantattheextenuationstagetogiveevidencea
gain,contradicthisformerevidenceofinnocence,andtrytopersuadet
heCourtthatextenuatingcircumstancesexisted.Thiswouldhaveinvo
lvedadmittingguilt.Butthistheappellantdid/notdo...

- 1l-notdo.Hetriedtoridetwohorses,protestinghisinnocence(ashisargu
mentinthisappealshows). whilstcontendinginthealternativethatifhe
wasguiltyhisguiltwasextenuatedbyfactsthatsuppliedthemotivefort
hemurderthatheinfactcommitted. Thisisgenerallyafifficultposture,
andinthiscase,Ithink,animpossibleone.Hecannothaveitbothways.Ifhe
hadgivenevidenceanew,admittedguiltandsoughttoproveextenuating
circumstances,hewouldhavebeensubjecttocross-examination,inwhi
chhissubjectivestateofmind,amatterofgreatimportance,couldhaveb
eentested. Thisleadstothethirdmajordifficulty. Eveniftheversionargu
edweretobeaccepted,itisfartoogeneral,inmyview,toestablishextenu
ation.Themerefactthatapersonstandsbetweenanotherandadesiredo
bjectdoesnotmeanthatthemurderoftheformerbythelatterisextenuate
d.Ifitwereother-wiseawifewhomurdersherhusbandinordertoencasht

Research copy - Verify against the source 5/6



Esheria [1990] LSCA 25

heinsurancepolicieshehastakenoutonhislifeinherfavourcouldbesaidto
havehermoralguiltlessenedbecauseofthefactofthehusband's"obstructi
on" Fortheargumentraisedtosucceeditwouldbenecessarytoprobethest
ateofmindandfeelingsoftheappellantandthispresupposesevidence.
Duringthecourseoftheappealtherewascon-siderabledebateaboutthe
status,ifany,oftheargumentreferredtoabove,andinparticularastowh
etherthe/Crown... -12-Crown had accepted itasbeingfactuallycorrect. The
debateendedinconclusively.Iwould stress that in a matter as vitally important as e
xtenuation,ifthedefen cecounselwish estorelyonanex partestatem e ntnot
based on sworn e vid e n ce he should ascertain clearly w h e t h er the Crown admits its
factualcorrectness. If the Crowndoesnot,defencecounselmustconsiderwhe
therhewillleadevidenceornot. Needless to say I am not referring to an argument
which seeks to d e ri ve inferences (thatextenuate) from proved facts,butanargum
e nt that asserts facts as facts without proof of themth e m s elv es. In the light of what I
have said above I am of the opinion that the trial court was correct in finding thatextenu
atingcircumstan ceshadnotbeen proved. In the result the appealisdismissed.
(Signed) W.P.SCHUTZPRESIDENTIagree(Signed)Iagree(Signed)C.
PLEWMAN JUDGE OF APPEAL L. W. H. ACKERM A NN JUDGE OF APPEAL Delivered at
MASERU this 26th dayof January, 1990. Fortheap pellant: Mr. S. Moorosi For there s
pondent; Mr. Mokhobo
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