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[1] The applicant is applying for leave to appeal against my finding not to extend the year period 
in terms of section 96(1)(c)(ii) of the Customs and Excise Act, 91 of 1964, within which an 
appeal should be prosecuted and that the applicant must pay the costs including the costs of 
two counsel. 

[2] The applicant is not appealing against my finding that the period of delay in itself was 
inexcusable. The applicant is also not appealing the decision that for some periods of the 
delay no reasons were provided and the reasons for the periods provided were 
unreasonable. In oral argument it was pointed out that the Act provides that the court can 
grant condonation and that therefore the court should grant condonation. Condonation is 
required when an Act or Rule sets out a time frame and it is not adhered to. This Act is thus 
not an exception and the normal principles pertaining to condonation is applicable. In 
PricewaterhouseCoopers Inc and Others v Van Vollenhoven NO and Another [2010] 2 All SA 
256 (SCA) the court found that when the explanation for the delay did not comply with the 
three requirements laid down in Van Wyk v Unitas Hospital and Another 

[2007] ZACC 24; 2008 (2) SA 472 (CC) [paragraph 22] the applicant for condonation had failed to 
prove that it would be in the interest of justice to grant condonation and condonation 
must be refused. 

[3] The applicant is seeking leave to appeal the finding that the applicant also had no prospects 
of success. The ground of the appeal is that the founding and supplementary affidavits are 
not contradictory, but that the supplementary affidavit just sets out the wider evidence basis 
rather than the narrow evidence basis in the founding affidavit for the interpretive grounds. 
In oral argument it was submitted that the second argument was a better argument than the 
first. It was also argued that the court should have done the three step legal interpretation to 
ascertain the applicable tariff as it would have been in the interest of justice to do so. 

[4] An applicant in an application cannot in its founding affidavit rely on the fact that Amarula 
and the 15 products in the Distell 2 matter are the same and then in the supplementary 
affidavit change their stance and aver factually that the products are not the same. 
Furthermore an applicant cannot widen the facts in the supplementary affidavit contrary to 
the facts in the founding affidavit. This is simply so because then the court is faced with 
contradictory facts on which it must make a legal conclusion. This is in itself prejudicial to 
the respondent and no further prejudice is required. 

[5] A court cannot proceed with the three step legal interpretation for tariff determination if the 
facts are contradictory on which this legal conclusion must be based. 

[6] I am of the opinion that no leave to appeal must be granted as the appeal would not have a 
reasonable prospect of success. 

[7] I accordingly make the following order: 

7.1 The application for leave to appeal is dismissed. 
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7.2 The applicant is to carry the costs including the costs of two counsel. 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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