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[1] This is an application for leave to appeal by the applicant (the unsuccessful plaintiff in the 
main action) against the judgment and order of this court in terms of which the applicant's 
damages claim against the first respondent was dismissed with costs. The application is 
opposed by the first respondent. The second to fifth respondents do not take part in this 
application, as was the case in the main action. 

[2] The common law test in an application for leave to appeal has always been whether there 
are reasonable prospects that another court, given the same set of facts, might arrive to a 
different conclusion. That test has been codified ins 17(1)(a)(i) and (ii) of the Superior Court 
Act 10 of 2013, in terms of which leave to appeal may only be given where a judge is of the 
opinion that the appeal would have reasonable prospect of success, or that there is some 
compelling reason why the appeal should be heard. 

[3] I have had a careful and dispassionate regard to the main judgment, as well as the 
application for leave to appeal. All the grounds set out in the application for leave to appeal 
have been exhaustively dealt with in the main judgment. There is no need to regurgitate 
them. As emphasised in the main judgment, the applicant's insurmountable hurdle is that 
for it to be successful, it must establish that, but for the unlawful conduct of the first 
respondent, it would have been the successful bidder. On this aspect, both this court 
(Matojane J) and the Supreme Court of Appeal, in their collective wisdom, declined to make 
a declaration to that effect, despite pertinent and express request by the applicant to do so. 

[4] It makes no difference that this time around, the same request is made under the guise of an 
action for damages. I do not see how the Supreme Court of Appeal would come to a different 
conclusion. Thus, the applicant fails at the first hurdle. This is dispositive of the matter. 
During argument, counsel for the applicant submitted that even if it is found that there is 
r:io reasonable prospect of success, there is a compelling reason why the appeal should be 
heard. That reason , so the argument went, is that the main judgment has made a policy 
decision that no claim lies against municipalities where a tender has been unlawfully 
awarded. I disagree. No such decision has been made. This matter was decided on its own 
peculiar facts, and it is by no stretch of imagination, precedent-setting. 

[5] I therefore conclude that there is no reasonable prospect of success in the appeal. There is 
similarly no compelling reason why the appeal should be heard. 

[6] The application is dismissed with costs, including costs of two counsel. 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

T M Makgoka 

Judge of the High Court 
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