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JUDGMENT

BESHE J:

[11  This is an appeal against sentence with leave to appeal having been granted in the court a
quo.

[2] The appellant was charged with four counts of theft out of motor vehicles. He pleaded guilty
to all four charges and was accordingly
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convicted on the basis of his pleas of guilty in respect of all four counts. He was sentenced to
three (3) years’ imprisonment in respect of each count. The offences were committed during the
period 23 June 2013 to 24 June 2013. Items with values ranging from R1 900.00 to R4 180.00 would

be removed from complainants’ vehicles after one of the motor vehicles’ windows was broken.
[3]1 From appellant’s evidence in mitigation of sentence the following emerged:

He was released from prison where he was serving a sentence a few days before he committed
the offences in question. Upon his release from prison he was confronted with a brother who was
very sick and had no place to stay. This prompted him to commit the offence under consideration
so that he can raise money to pay for his brother’s accommodation.

It also transpired that he was forty (40) years old. He was not married and has seven (7) children.

Appellant had a string of previous convictions dating as early or as far back as 1987, mostly for
housebreaking with intent to steal or commit robbery.

The last of such convictions was on the 16 November 2012 when he was convicted of theft and
sentenced to two (2) years’ imprisonment.

[4]1 The gist of the appeal against the sentence imposed is that the effective sentence of twelve
(12) years’ imprisonment is disproportionately harsh and does not take the cumulative effect
of the sentences into account. It is also submitted that the fact that the offences are
relatively closely connected to each other in time and place was not taken into account when
sentencing. In S v Maseole[1] the appellant was sentenced to an effective forty three (43)
years’ imprisonment in respect of various offences. On appeal against the sentences it was
held that the cumulative effect of the sentences was so harsh and disproportionate that the
appellate court was entitled to interfere and substitute the discretion of the sentencing
court. In S v Moswathupe[2] the following was stated:

“Where multiple offences need to be punished, the court has to seek an appropriate sentence for all
offences taken together. When dealing with multiple offences a court must not lose sight of the fact that
the aggregate penalty must not be unduly severe.”

[5] The cumulative effect of multiple sentences can be ameliorated by ordering the sentences to
run concurrently, by reducing the sentences or by taking various counts as one for the
purpose of sentencing.

[6] The Magistrate does not seem to have taken the cumulative effect of the sentences into
account especially in view of the fact that appellant had shown remorse. In my view the
appeal should succeed.

[71  Accordingly the following is added to the sentence imposed in the court a quo:

In terms of Section 280 (2) of the Criminal Procedure Act 51 of 1977 it is ordered that the
sentences imposed in respect of counts 3 and 4 should run concurrently with the sentences
imposed in respect of counts 1 and 2.
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I agree.

GH BLOEM

APPEARANCES
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Ref.: Mr Geldenhuys
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[11 2010 (2) SACR 311 (SCA).

[21 2012 (1) SACR 259 (SCA).
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Source & reproduction note

Judgment wording, source notices and original paragraph numbers are retained. Esheria supplies the layout and this PDF’s
page numbers; these are not the source pagination. This is a research copy, not an official or certified court document.
Check quotations, citations and publication restrictions against the original source before relying on it.

ORIGINAL SOURCE https://www.saflii.org/za/cases/ZAECGHC/2017/33.html

CASE PAGE https://chat.esheria.ai/case-law/south-africa/helmie-v-s-unknown-topic-
aecghc-2017--6a3ea5103b1caa9129808cfe
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