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[2025] ZAGPJHC…. (2025/01/31) 

Coram: Allen AJ 

Heard: 31 January 2025 

Delivered: 31 January 2025 – this judgment was handed down electronically by circulation to the 
parties’ representatives by email and by being uploaded to CaseLines and by release to SAFLII. 
The date and time for hand-down is due to be 14:00 on 31 January 2025. 

Summary: Application for Leave to Appeal – s 17(1)(a)(i) of the Superior Courts Act 10 of 2013 – an 
applicant now faces a higher and a more stringent threshold – leave to appeal dismissed 

ORDER 

[1] The applicant’s application for leave to appeal is dismissed with costs. 

JUDGMENT [APPLICATION FOR LEAVE TO APPEAL] 

Allen AJ : 

Introduction 

[1] This is an application for leave to appeal to the Full Court of this Division, alternatively to 
the Supreme Court of Appeal against part of my judgment in an action for damages against 
the defendant. The plaintiff is the applicant in this application for leave to appeal and the 
defendant is the respondent in this application. On 27 August 2024 I gave judgment. 

[2] The applicant applies for leave to appeal against the following findings in my judgment: 

[2.1] the award of R900 492.10 in respect of the applicant’s claim for future loss of earnings, 
having concluded that the minor child has not been rendered practically unemployable on the 
open labour market, the applicant having submitted that an award of R7 203 936.50 would be 
reasonable; 

[2.2] that it was not established that the respondent made an offer to the applicant in respect of 
the claim for general damages and that it should therefore be deferred for consideration by the 
Health Professions Council of South Africa (“HPCSA”), therefore not making an award to the 
applicant in this regard. 

Basis of the appeal and discussion 

[3] In the notice of application for leave to appeal, the applicant alleges numerous grounds for 
the said application. Important, applicant contends that the court a quo erred in finding that 
the minor child has not been rendered practically unemployable in the open labour market 
as a result of the sequelae of the brain injuries she sustained. The court also erred in 
deferring the applicant’s claim for general damages to the HPCSA (and in particular not to 
award an amount of R2 000 000.00 to the minor child). 
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[4] There are a number of further grounds on the basis of which, according to the applicant, 
leave to appeal should be granted. In some, the applicant contends, that most, if not all, of 
my factual findings I erred. The applicant avers that I erred in my conclusions contrary to 
the expert opinions. So, for example, Dr Kruger, Neurosurgeon, opined that the minor 
child’s Glasgow Coma Scale score (“GCS”) was 11/15 upon admission. The Emergency 
Medical Service Patient Report Form had only one handwritten reading of 14/15. I also 
enlarged this reading to ensure the correctness thereof. The Sebokeng Hospital Observation 
Charts for 3 and 4 March 2018 (date of the accident and the following day) did not have any 
readings for the GCS and the columns were vacant. A progress note on 3 March 2018 at 
13h13 had a GCS reading of 13/15 (077-49). On 7 March 2018 the GCS was recorded as 15/15 
“which remained constant throughout her ordeal”. Dr Kruger also did not file a RAF 4 
Serious Injury Assessment Report. 

[5] The minor, after the accident, returned to school and continues to attend a mainstream 
school. Dr Jooste, Industrial Psychologist, with Dr Linde, Industrial Psychologist, also 
present during an interview with the minor child reported that she enjoys her school and 
does not find it particularly difficult. They also reported that her favourite subjects are 
mathematics and english and that she appeared to be an intelligent girl. 

[6] I have considered all the opinions with the minor’s pre- and post-accident school reports. In 
paragraph 110 of my judgment her average and the grade average were set out and it is 
evident that the minor’s average remains 10% plus above the grade average from Grade 1 to 
Grade 9-Term 2 (latest report available at the trial). The minor child’s average, pre- and post-
accident, therefore remains consistent above the grade average. No deterioration could be 
established since the accident to render her unemployable. 

[7] Applicant did not submit any proof to substantiate respondent’s offer in respect of 
applicant’s claim for general damages. Respondent argued that the court a quo did not have 
jurisdiction on general damages and same should be postponed sine die. Respondent also 
argued that general damages be referred to the HPCSA. Respondent further argued that a 
“without prejudice” 

offer was made during settlement negotiations which was rejected by applicant whilst applicant 
responded that it was not rejected but just not accepted. Applicant did not disagree that the offer 
was made “without prejudice”. The contents of the without prejudice offer, notwithstanding my 
enquiry, was not disclosed and I therefore could not take cognizance thereof. 

[8] Nothing new has been raised by the applicant in this application for leave to appeal. In my 
original written judgment, I have dealt with most, if not all of the issues raised by the 
applicant in this application and it is not necessary for me to repeat those in full. Suffice to 
restate what I say in the judgment, namely that, on the basis of my findings the applicant is 
not rendered unemployable and the general damages claim postponed sine die and deferred 
to the HPCSA for a determination. 
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The test 

[9] The traditional test in deciding whether leave to appeal should be granted was whether there 
is a reasonable prospect that another court may come to a different conclusion to that 
reached by me in my judgment. This approach has now been codified in the Superior Courts 
Act. 

[14] “Reasonable prospect of success” was discussed in the matter of MEC for Health, Eastern 
Cape v Mkhitha and Another (1221/2015) [2016] ZASCA 176 (25 November 2016) at Para [17]: 

“An applicant for leave to appeal must convince the court on proper grounds that there is a reasonable 
prospect or realistic chance of success on appeal. A mere possibility of success, an arguable case or one 
that is not hopeless, is not enough. There must be a sound, rational basis to conclude that there is a 
reasonable prospect of success on appeal.” 

[15] The statutory prerequisite derived from section 17(1)(a)(i) of the Superior Courts Act, is the 
prompt resolution of disputes where there is a reasonable prospect that the factual matrix 
could receive a different treatment or where there is some legitimate dispute of law which 
would allow another court to come to a different conclusion. 

[16] In Ramakatsa and Others v African National Congress and Another (724/2019) [2021] ZASCA 
31 (31 March 2021) at para [10] the court expressed itself as follows on “reasonable prospects 
of success” as provided for in Section 17(1)(a) of the Superior Courts Act: 

[1] Case No LCC14R/2014, dated 3 November 2014 at para [6] 

[2] Daantjie Community and Others v Crocodile Valley Citrus Company (Pty) Ltd and Another 
(75/2008) 2015 JDR 1534 (LCC) at par 3. Acting National Director of Public Prosecutions and 
Others v Democratic Alliance In Re: Democratic Alliance v Acting National Director of 
Public Prosecutions and Others (19577/09) [2016] ZAGPPHC 489 (24 June 2016) Para [25] 

[3] Van Zyl v Steyn (83856/15) [2022] ZAGPPHC 302 (3 May 2022) at Para [11] 

[4] JR1170/2013 

[2016] ZALCJHB 212 (15 June 2016) 

[5] Notshokovu v S (157/2015) [2016] ZASCA 112 (7 September 2016). 
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Source & reproduction note 

Judgment wording, source notices and original paragraph numbers are retained. Esheria supplies the layout and this PDF’s 
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