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JUDGMENT

HOLDERNESS J

Introduction

[11  The applicants seek an order against the respondents for payment of R10 million in terms of
an alleged share buyback agreement (the primary relief), alternatively and in the event that
the Court finds that there is no share buyback agreement, an order for specific performance
of a sale of shares agreement concluded in 2014, in terms of which the second respondent,
Zalo Beleggings (Pty) Ltd (Zalo) is directed to issue 1 285 of its shares to the second applicant,
Leorah Trading (Pty) Ltd (Leorah Trading) (the 2014 agreement).

[2] The respondents raised a number of defences to the primary and alternative relief sought by
the applicants. Regarding the primary relief, they contend that there is a factual dispute
regarding the existence of the alleged share buyback agreement (the 2023 share buyback)
and that the applicants have inter alia failed to prove the essentialia of such agreement, and
that such agreement in any event falls foul of several mandatory provisions in the
Companies Act 71 of 2008 (the 2008 Companies Act).

Relevant factual

background

[41  On 26 September 2014, Mr DC Lotter, the father of Mr Lotter (Mr DC Létter), Mr Lotter,
Riverside Holdings (Riverside)[1], the first respondent, Lona Fruit Cape (Pty) Ltd (Lona Fruit)
and Zalo entered into the 2014 agreement, the salient terms of which are the following:

4.1 Riverside purchased 712 shares in Zalo from Mr DC Lotter for the purchase price of R1 422
373.

4.2 The effective date of the agreement was the date on which payment of the purchase price was
due to be made, which was no later than two business days after the date of signature, that is 28
September 2014.

4.3 Zalo would issue 1 285 authorised new shares (30% of the shares that were yet to have been
issued in Zalo) to Mr Lotter or his nominated entity on the date that Mr Lotter was rehabilitated,
or two years from the effective date, whichever occurred first.

4.4 Mr Lotter would pay R1 per share to Zalo for each share issued to him.
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4.5 The issue of 1 285 shares in Zalo could not take place until Zalo had passed the necessary

resolutions to amend its then current or future MOI to authorise the issue of 10 000 non-par value

shares as a separate class of shares that were to rank pari-passu in all respects with the rights

attached to the existing ordinary shares of Zalo as a special class.

4.6 Mr Lotter would be issued with 1 000 par value shares and 285 non-par value shares.

4.7 The required resolutions would be passed within 120 days from the effective date.

[5]

(6]

[7]

(8]

[9]

[10]

[11]

[12]

[13]

Mr Létter was an unrehabilitated insolvent at the time of conclusion of the 2014 agreement,

Lona Agri (formerly Riverside) purchased Mr DC Létter’s shares as per the sale of shares
agreement. It is common cause that no shares in Zalo were transferred to Mr Lotter or his
nominee as required by the 2014 agreement. This is the alternative relief sought in the
notice of motion.

Lona Fruit formerly held 2 228 shares in Zalo. These shares were transferred to Riverside.
The effect of this is that Lona Agri is now the sole shareholder in Zalo, and Lona Fruit is no
longer a shareholder in Zalo.[2]

On 20 January 2017, Mr Rikus Groenewald (Mr Groenewald), a director of Zalo, sent an email
to Mr Lotter, to canvas certain aspects of the 2014 agreement with him.

It appears that Mr Lotter did not take any steps to enforce the 2014 agreement until 30
October 2017, when his attorneys directed a letter to Zalo demanding that it issue 30% of its
shares to the LSS Lotter Familie Trust (the Trust), as his nominee.

On 1 November 2017 Zalo indicated that it was prepared to issue the shares to Mr Lotter as
requested, subject to confirmation that any legal action brought against him and Lona Citrus
(Pty) Ltd in connection with his sequestration had been finalised, and that there was no
possibility that any issue of shares could impact the legal proceedings.

On the same date, Zalo presented a settlement offer to Mr Létter in terms of which
Riverside, as Zalo’s holding company, offered to pay R4 million to Mr Létter or his nominee
in lieu of issuing the shares. This offer was rejected on 22 November 2017.

It appears that nothing further transpired until 18 February 2020, when Mr Johnson, a
director of Zalo, sent an email to Mr Lotter, stating that based, inter alia, on a third-party
valuation of Zalo, the shareholding of Zalo had been valued at R8 million and that
consequently 30% of the shareholding in Zalo (the shareholding or the shares) was valued at
R2.453 million.

Zalo indicated that if it issued the shareholding to Mr Lotter, it was likely to attract a tax
liability. It proposed instead purchasing Mr Lotter’s right to acquire the shares for R6.75
million, in instalments of R2.25 million per year for three years. Mr Lotter rejected this offer
and repeated his demand that the shares be transferred to him.
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4]

[15]

[16]

[17]

[18]

[191]

[20]

[21]

[22]

Almost a year later, on 26 February 2021, Zalo increased its offer for the purchase of the
shareholding to R10 million, of which R4 million would be paid at the end of 2021, and three
payments of R2 million each would be made at the end of 2022, 2023 and 2024 respectively.

It is clear from subsequent correspondence exchanged between the parties that this offer
too was not accepted by Mr Lotter.

It appears that nothing further transpired with regard to the transfer or buyback of the
shareholding until February 2023, when further negotiations commenced between Zalo and
Mr Lotter regarding a proposed share buyback agreement.

On 6 February 2023 Mr Johnson sent an email to Mr Lotter in which he set out proposed
payment amounts and dates for the proposed share buyback.

On 13 February 2023 a series of emails were exchanged between Mr Anton Meinesz (Mr
Meinesz), a financial director of the Lona Group of companies, and Mr Peter Wiese (Mr
Wiese) of Moore Cape Town regarding Mr Johnson’s payment proposals and different
options by means of which the 2023 share buyback transaction could be structured.

On 14 February 2023 Mr Meinesz sent an email to Mr Johnson dealing with the tax
implications of the proposed share buyback transaction. He proposed that Zalo issue a 30%
shareholding to Mr Lotter or his nominee (presumably a trust) and that a separate
agreement be concluded for the repurchase of those shares with a clearly defined payment
period. This email was forwarded to Mr Létter, enquiring whether the written agreements
that would need to be prepared to give effect to the proposed transaction could be prepared
on that basis, as no draft agreements had been prepared at that stage.

On 15 February 2023 Mr Lotter indicated that he would accept payment in the sum of R10
million, in tranches, as proposed in Mr Johnson’s email of 6 February 2023, on condition
that the shareholding be transferred up front.

On 22 February 2023, the applicants’ attorney confirmed in an email to Lona Agri that Mr
Lotter was willing to accept the proposals made by Messrs. Wiese and Meinesz in the email
exchange of 14 February 2023. He requested that Lona Agri ‘prepare the necessary
agreements, which we assume will constitute a Subscription Agreement for the issue of 30%
shares to our client’s nominated entity, together with the relevant Share Buy Cack (sic)
Agreement/s for each of the share buy backs to be undertaken by the Company.

Mr Loétter’s attorney indicated that he would assist Mr Lotter with the registration of a new
private company and would provide Lona Agri (previously Riverside) with the details of the
new company “upon receipt of the amended agreements”. He further proposed a different
payment structure to the one proposed in Mr Johnson’s email of 6 February 2023, and asked
Lona Agri to advise when they could expect to receive the first drafts of the ‘amended
agreements’ and requested that same be provided without unreasonable delay.
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[23] On 8 March 2023 Mr Johnson sent an email to Mr Lotter’s attorneys in which he stated that
payment could only take place in accordance with the proposal sent on 6 February 2023,
with the first payment of R2 million in December 2023, but that the remaining payment
dates could be moved forward to mid-December in respect of the remaining tranches. He
advised that if Mr Lotter agreed with this proposal, they would then move to obtain the
required internal authorities and thereafter prepare the draft agreements.

[24] On 13 March 2023, the applicants’ attorneys, sent a further email addressed to Lona Agri in
which the applicants’ attorneys stated:

24.1 ‘As per clause 3 of our letter dated the 21st of February 2023, please proceed to prepare the
necessary Agreements and move to get the necessary internal authorisations on your end in
order for the parties to finalise the Agreements.”

24.2 We look forward to receiving the proposed draft Agreements from your end in due course
and would appreciate confirmation of timelines of when we can expect same in order for the
parties to finalise the matter without any undue delay. [3]

[25] On 23 May 2023, Mr Paul Searson, legal advisor and the company secretary for the Lona
Group of companies (Mr Searson), sent an email to Mr Lotter and his attorneys, to which he
attached a draft cession agreement for their review and comment. Mr Searson explained
that it was now proposed the shares in Zalo be repurchased in tranches to draw out the dates
on which tax would become payable in respect of each of the tranches.

[26] No response was received from Mr Lotter until 16 August 2023, when his attorneys sent an
email addressed to the Board of Directors of Lona Agri and the Board of Directors of Zalo
(the email was not addressed to Lona Fruit - the first respondent) stating that:

26.1 Mr Lotter had instructed them that Lona Agri and Zalo were in breach of an ‘express written
agreement ... reached between the parties.’\

26.2 The alleged ‘express written agreement’ arose from ‘several email correspondence (sic)
exchanged between the parties.

26.3 On 22 February 2023 they had addressed a letter to “Lona” for and on behalf of Mr Lotter and
that the letter of 22 February 2023 constituted, ‘... sufficient documentary proof of [Mr Léotter’s]
express written acceptance of the final proposed terms of the Agreement reached by between
(sic) the parties ...

26.4 What they contended the “essential and express written terms” of the alleged agreement
supposedly reached between the parties as contained in their letter of 22 February 2023 were.

26.5 Mr Searsommn’s email of 23 May 2023 (to which he had attached the draft cession
agreement) constituted a ‘repudiation” of ‘the Agreement reached by and between the Parties.
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[27]1 Mr Lotter’s attorney failed to identify the parties to the alleged agreement. Mr Lotter was
referred to as a party to the alleged agreement, and the only other contracting party to
whom reference is made in the letter is ‘Lona. The Lona Group is a group of fifty companies.
Moreover, the applicants’ attorneys also referred to a single agreement,

whereas it had been clear to Mr Létter, his attorneys and Mr Johnson, as evidenced by the
correspondence, that a number of written agreements would need to be concluded to give effect
to the proposed share buyback transaction.

[28] On 7 September 2023, Mr Searson addressed a response to Mr Lotter’s attorneys, in which he
expressly denied that the selection of email correspondence referred to in the letter of 16
August 2023 constituted an express written agreement between the parties and consequently
denied that there had been any breach or repudiation of the alleged agreement.

[29] Mr Searson reiterated that it was still the intention of Zalo and Lona Agri that the proposed
share buyback transaction be implemented on the terms set out in the draft cession
agreement sent on 23 May 2023. He further requested that Mr Létter clarify whether he
wished to have the shares issued and then repurchased by Zalo, or whether he just wished to
have the shares issued and stated that to avoid any misunderstandings any agreement
reached would need to be formally captured in a signed agreement.

The striking out application

[30] Before turning to the merits of the primary and alternative relief sought by the applicants, I
propose to deal briefly with the striking out application brought by the respondents at the
commencement of the hearing, and the reasons given for the order striking out Annexure
‘RA’ to the applicants’ replying affidavit, and the paragraphs in the reply in which reference

to annexure ‘RA’ is made.

[311 The applicants, placing reliance on an email from Mr Johnson dated 13 November 2023 (RA),
contended that the respondents admitted and consented to the relief sought in this
application based on common cause facts. The email includes the following:

‘T have spoken with our Zalo team and there is no need for Zalo to defend the matter as they have
no issues with proceeding on the basis put forward in the application.

This would be the share allotment and issue to Leorah Trading, followed by the buyback over 3
years as stated.

.......

We are happy that you draft an agreement to record the above and the shares can be allotted and
issued asap and the matter withdrawn.’

[311 After hearing argument on the striking out application I granted the application and struck
out the offending paragraphs and annexures.
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[32] The basis for the striking out was that the proposed agreement referred to in RA is markedly
different to the relief sought in the notice of motion, and does not accord with what the
applicants contend are the terms of the alleged share buyback agreement.

[33] Firstly, Lona Fruit is no longer a shareholder in Zalo. Lona Agri holds 712 shares in Zalo,
which were previously held by Mr DC Loétter. The proposal in November 2023 email is that
30% of those 712 shares, being 305 shares, would be issued to Leorah Trading; and that Zalo
would reacquire the 305 shares as follows:

33.1 61 shares on 15 December 2023 for an amount of R2 million.
33.2 92 shares on 15 December 2024 for an amount of R3 million.
33.3. 152 shares on 15 December 2025 for an amount of R5 million.

[34] The applicants therefore cannot rely on RA as a basis for the relief sought in the notice of
motion. Insofar as the applicants seek to rely thereon as a basis for the primary relief
sought, the proposal set forth in RA constitutes an entirely new cause of action. This is
impermissible in reply.[4]

[35] As contended by Ms Adhikari, who appeared on behalf of the respondents, whilst it is not an
absolute rule that new matter may not be introduced in reply, and an applicant may be
permitted to do so in exceptional circumstances, an applicant is not permitted to introduce a
new cause of action in its replying affidavit. The introduction of a new cause of action in
reply is not the same as introducing new matter - it is impermissible for an applicant to seek
to base its claim on a different agreement to that relied on in its founding affidavit.[5]

[35] On this basis alone RA and the references thereto in the replying affidavit fell to be struck
out.

[36] Moreover RA conveyed a ‘without prejudice’ settlement proposal. The content of the email is
accordingly privileged and inadmissible. It is well settled that the only question in a striking-
out application is whether the evidence is admissible.[6]

[37] TItis trite that correspondence conducted in a bona fide effort to settle a claim is, once a
party objects to its being adduced in evidence, wholly inadmissible. There is no evidence to
suggest that the respondents have waived the settlement privilege. Accordingly, the
November 2023 email and the offending paragraphs referring thereto were struck out.

Issues

for determination

[38] The issues which fall to be determined are the following:
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38.1 In respect of the primary relief, have the applicants proven the conclusion and alleged terms
of the 2023 share buyback agreement, particularly in light of the factual disputes raised by the
respondents regarding both the conclusion and their alleged breach of such agreement?

38.2 If there was such a binding 2023 agreement, is the relief sought in terms thereof contrary to
the relevant provisions of the 2008 Companies Act?

[63] In terms of s 14(1) of the Prescription Act, “>the running of prescription shall be interrupted
by an express or tacit acknowledgement of liability by the debtor.’ It is however, trite that the
acknowledgment must refer to an existing liability. Once the debt has prescribed, the
creditor cannot apply to court for it to be revived. Thus, if the acknowledgment is made after
the prescription period has elapsed, the acknowledgment has no effect and cannot interrupt
the running of prescription in terms of s 14(1).[18] The effluxion of time over the specified
period extinguishes the debt. Not even an acknowledgment of a debt will revive a prescribed
debt.[19]

[64] In argument Mr Welgemoed, who appeared for the applicants, appeared to rely on an
alleged admission made on 13 November 2023. Given that the debt had already prescribed
on 28 September 2019, an alleged acknowledgement made some four years after that date
cannot assist the applicants.

[65] Insofar as the applicants may seek to rely on other dates referred to, somewhat obliquely in
the replying affidavit, none of these dates appear to assist the applicants either, as appears
more fully below.

[61] On 20 January 2017 Mr Groenewald sent an email to Mr Lotter in which he indicated that
Zalo did not dispute the sale of shares agreement but wished to meet with him to canvass
certain aspects.

[62] If this email is construed to be an acknowledgment of liability, at best for the applicants it
has the effect of extending the date on which the debt prescribed to three years later, that is
20 January 2020. The present application seeking enforcement of the debt was, however,
only issued almost four years later on 7 November 2023, by which stage the debt had
prescribed. Consequently, the email of 20 January 2017 does not assist the applicants.

[63] On 18 February 2020, in an email Mr Johnson advised Mr Lotter per email that Zalo could
either issue the 30% shareholding (as contemplated by the sale of shares agreement), or it
could purchase Mr Létter’s right to acquire the shares for an amount of R6.75 million. Put
differently, he proposed a share buyback which is not contemplated in the sale of shares
agreement.
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[64]

[65]

[66]

[67]

[68]

Mr Lotter rejected this proposed share buyback and requested that he be issued with the
shares as contemplated by the sale of shares agreement. Therefore, even if the email of 18
February 2020 could be interpreted as an acknowledgement of debt, which was not
conceded by the respondents, at best for the applicants it would only have extended the date
of prescription to 18 February 2023, nine months before the present application was issued,
by which stage the debt had already prescribed.

The respondents contend, correctly in my view, that contrary to the suggestion by the
applicants in reply, Mr Johnson’s emails of 26 February 2021 and 1 September 2021 cannot be
interpreted as being an acknowledgement of liability in terms of the sale of shares
agreement, as that those emails only dealt with Zalo’s proposal, namely that as it wished to
retain its shares, it was prepared to increase its offer in respect of the proposed share
buyback from R6.75 million to R10 million, and the proposed payment terms of the R10

million offer.

These emails do not include any admission of liability or acknowledgement of the
respondents’ indebtedness arising from the sale of shares agreement. The proposed share
buyback agreement stands on an entirely separate footing to the sale of shares agreement.

Insofar as the applicants contend that Mr Searson’s email of 13 November 2023 constitutes
an acknowledgement of liability under the sale of shares agreement, this is simply not borne
out by the facts, and such email has in any event been struck out. It is moreover clear that
the alleged acknowledgment, if any, which is relied upon by the applicants was made after
the debt had already prescribed.

In the circumstances I am satisfied that the defence that the applicants’ claim for specific
performance has prescribed, should be upheld. For this reason, the claim for alternative
relief, being the claim for specific performance of the sale of shares further falls to be
dismissed.

Material disputes of fact regarding the alleged conclusion of the Share Buyback Agreement

[69]

[70]

The applicants seek final relief on motion. As there was no referral to oral evidence, the
court must determine the matter on the facts stated by the respondent, together with the
admitted facts averred by the applicants. Unless the dispute is not genuine, the respondents’
denials are bald or uncreditworthy, or their version raises such obviously fictitious disputes,
or is ‘palpably implausible, farfetched or so clearly untenable’ that it clearly falls to be
rejected.[20]

The applicants contend that the contents of a series of emails, exchanged in the period from
6 February 2023 to 23 May 2023 (the buyback emails), are proof of the conclusion of the
alleged share buyback agreement. The respondents’ denial of the conclusion of such an
agreement is detailed, properly raised and could not be said to be ‘demonstrably and clearly
unworthy of credence’.[21]
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[711 According to the applicants, the express terms of the alleged share buyback agreement in
terms of the relevant emails are the following:

71.1 Mr Lotter would nominate a private company, yet to be formed at the time that the alleged
share buyback agreement was concluded that would subscribe for 1 285 shares being 30% of the
issued shareholding of Zalo.

71.2 Once the shares had been issued to the new company, Zalo would repurchase all of those
shares, in the following manner:

71.2.1. On the effective date when the shares were issued to the new company, Zalo would re-
purchase 128 shares, for payment of the total amount of R1 million as at the effective date as a
show of good faith by and between the parties for conclusion of the proposed transaction.

71.2.2. Zalo would re-purchase 128 shares on or before 15 December 2023, for an amount of R1
million.

71.2.3. Zalo would re-purchase 386 shares on or before 15 December 2024, for an amount of R3
million; and

71.2.4 Zalo would re-purchase 643 shares on or before 15 December 2025, for an amount of R5
million.

[72] The applicants bear the onus of proving that each of the above terms was expressly agreed
to by the parties in the relevant emails.

[73] Moreover, it appears from the notice of motion, it is clear that the terms of the agreement
which are sought to be enforced are different to those set out in the founding affidavit. In
particular, the applicants seek an order directing that:

73.1. Zalo be directed to issue 1 285 shares to Leorah Trading, the second applicant.

73.2. Upon the allotment of these shares to Leorah Trading, Zalo be directed to reacquire the
shares for the sum of R10 million to be paid as follows:

73.2.1. R2 million on or before 15 December 2023 against the transfer and reacquisition of 128 of
the shares by Zalo.

73.2.2. R3 million on or before 15 December 2024 against the transfer and reacquisition of 386 of
the shares by Zalo.

73.2.3. R5 million on or before 15 December 2025 against the transfer and reacquisition of 643 of
the shares by Zalo.

[74] In terms of the notice of motion the alleged share buyback agreement contemplated 1 258
shares in Zalo being allocated to Leorah Trading. The emails relied upon do not however
include any reference to Leorah Trading, nor is there any mention that Leorah Trading was
intended to be a party to the alleged share buyback agreement.
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[75]

[76]

[77]

[78]

[791]

[80]

[81]

[82]

[83]

[84]

Leorah Trading was described as a party to the alleged share buyback agreement for the first
time in the applicants’ letter of demand of 16 August 2023, which was sent six months after
the period during which the share buyback agreement was allegedly concluded.

Consequently, there was clearly no agreement as to who the parties to the alleged share
buyback agreement were, and there is a material factual dispute in this regard.

The applicants have failed to allege and prove who the parties to the alleged share buyback
agreement are, which is of course one of the essentialia of a sale agreement.[22]

Furthermore, the terms of the alleged share buyback agreement as set out in the notice of
motion contemplate that the 1 258 shares to be allocated to Leorah Trading would be
repurchased by Zalo, however the payment terms set out in paragraphs 2.1 to 2.3 of the
notice of motion only make provision for the repurchase of 1 157 shares, and on terms that
differ from those alleged in the founding affidavit.

There is no mention in the relevant emails that Mr Lotter would nominate a private

company that would subscribe for 1 285 shares in Zalo, as contended for by the applicants.

It appears from the email sent by Mr Meinesz to Mr Johnson on 13 February 2023, which
dealt with the tax implications of the proposed share buyback transaction, that Mr Meinesz
assumed that Mr Lotter would nominate a trust to take transfer of the shares, and that at
that stage Mr Lotter had not yet nominated the entity which was to take transfer of the
shares.

The applicants did not refer to any correspondence which shows that an agreement was
reached in terms of which Leorah Trading was to take transfer of the shares. The applicants
cannot rely on the letter from the applicants’ attorney of 22 February 2023, as that letter
indicated that the applicants’ attorney would assist Mr Lotter with registration of a new
private company and would provide Lona Agri with the details of the new company ‘upon
receipt of the amended agreements.

It is not in dispute that no agreements were provided, nor is there any allegation in the
founding affidavits that the respondents were ever provided with the details of the new
company, that the new company was Leorah Trading or that the respondents agreed to enter
into a contract with the Leorah Trading.

More fundamentally, however, it is clear that in the email of 22 February 2023, Mr Létter
proposed different terms to those which had previously been proposed by Mr Johnson.

Accordingly, the letter of 22 February 2023 does not constitute evidence of any agreement on
the identity of the parties and there is no mention in any of the subsequent relevant emails
that demonstrate any such agreement.
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[85]

[86]

[86]

[87]

[88]

[89]

[90]

[91]

The series of emails between Mr Johnson, Mr Meinesz, Mr Wiese and Mr Lotter between 6
February 2023 and 14 February 2023, clearly demonstrate that the parties were at that stage
exploring various methods by means of which to structure the proposed share buyback.

It appears from the applicants’ attorneys email of 22 February 2023, that Mr Lotter regarded
Lona Agri as a party to the proposed share buyback agreement, proposed different terms to
those which had previously been proposed by Mr Johnson, and recognised that the
proposed share buyback transaction would need to be agreed and implemented in
accordance with the terms of written agreements, the nature and terms of which had not yet
been agreed.

Simply put, there was no share buyback agreement at this stage, as the terms of such an
agreement had neither been finalised nor agreed, including the methodology by which the
proposed share buyback transaction would be implemented.

The proposed share buyback transaction would still need to be authorised by the Board and
Lona Fruit, which at that time was the holding company of Zalo. Only once the requisite
approvals had been obtained, would the draft agreements be prepared for further
consideration and negotiation by the parties.

Consequently, it is it clear at that as of 22 February 2023 and 8 March 2023, there was still no
agreement as to the proposed terms of the share buyback. It is apparent from the applicants’
attorney’s email of 13 March 2023, that as at that date Mr Lotter and his attorneys were
aware and accepted that the proposed share buyback transaction would still need to be
authorised on the respondents’ side, and that the necessary written agreements were to be
prepared, the terms of which were yet to be agreed between the parties.

On 23 May 2023, Mr Searson sent an email to Mr Lotter and his attorneys to which he
attached a proposed draft cession agreement, between Lona Agri, Mr Lotter and Zalo, for
their review and comment.

It is clear from this email and from the content of the draft cession agreement that at that
stage it was contemplated by Zalo that the parties to the proposed share buyback agreement
would be Lona Agri, which is not cited as a party to these proceedings, Mr Lotter and Zalo.
There is no reference in the draft cession agreement of Lona Fruit or to Leorah Trading.
They were not the contemplated parties to the agreement during these negotiations.

It is quite clear that there was in fact no agreement on the terms of the proposed share
buyback in the period 6 February 2023 to 23 May

2023. The first time that the applicants set out what they contend the terms of the “express

written agreement” supposedly contained in the relevant emails are, is in Mr Lotter’s
attorneys’ letter of 16 August 2023.
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[92]

[93]

It is evident from Mr Searson’s response of 7 September 2023, that he specifically denied that
the relevant emails constituted an express written agreement between the parties. He
consequently denied that there had been any breach or repudiation of the alleged
agreement, and that as far as Zalo and Lona Agri were concerned, the terms were those set
out in the draft cession agreement.

The applicants were thus forewarned that there were material disputes of fact but elected
nonetheless to proceed by way of application. They did so at their peril. In such
circumstances, the application falls to be dismissed.

Is the relief sought contrary to the 2008 Companies Act?

[95]

[97]

[98]

[99]

Shareholder approval for the issuing of shares in certain cases is provided for in Section 41
of the Companies Act 71 of 2008 (the 2008 Companies Act).

If the applicants successfully prove that Zalo is obliged to issue 30% of the shares to Mr
Lotter in terms of the alleged share buyback agreement, the share issue would first have to
be approved by a special resolution of the shareholders of Zalo. It is not in dispute that no
such resolution has been passed.

In addition, the 2008 Companies Act imposes several mandatory requirements before Zalo
can repurchase its shares as contemplated by the alleged share buyback agreement.

Zalo’s board of directors (the board) may only determine that Zalo is to acquire a number of
its own shares if the decision to do so satisfies the requirements of s 46 of the 2008
Companies Act, which governs the distributions and/or transfers of company property to the
holder of a share in a company.

[100]1 As the proposed share buyback transaction contemplates Zalo making payment of R10

[101]

million to Leorah Trading to repurchase the 1 285 shares that are supposedly to be issued to
it, the transaction falls within the definition of ‘distribution’[23] in s 1 of the Companies Act
and must therefore comply with the provisions s 46.[98]

Section 46(1)(b) and (c) of the 2008 Companies Act provide that a company may not make
any proposed distribution unless:

101.1 It reasonably appears that the company will satisfy the solvency and liquidity test

immediately after completing the proposed distribution; and

101.2 The board of the company, by resolution, has acknowledged that it has applied the solvency

and liquidity test, as set out in s 4, and reasonably concluded that the company will satisfy the

solvency and liquidity test immediately after completing the proposed

distribution.
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[102] The applicants have failed to allege or show that the solvency and liquidity test will be
satisfied if the relief sought by the applicants were to be granted, or that the board has
taken a resolution as required by s 46(1)(c), and have therefore failed to show that there has
been compliance with the mandatory provisions of s 46 of the 2008 Companies Act.

[104] Section 48(8) provides that a decision by the board of a company contemplated in s 48(2)(a)
is subject to the requirements of ss 114 and 115, if it involves the acquisition by the
company of more than 5% of the issued shares of any particular class of the company’s
shares.

[105] As the relief sought by the applicants entails the issuing and buying back of shares which
comprise 30% of Zalo’s current shareholding, the provisions of s 48(2)(a) are triggered by
the transactions contended for by the applicants and render the alleged transactions
subject to ss 114 and 115.

[106] In terms of s 48(8)(b), the repurchase by a company of more than 5% of its shares, as is the
case contended for by the applicants in this matter, requires compliance with ss 114 and
115.

[107] As the share buyback transaction relied on by the applicants in the alternative is a
transaction listed in s 114(1)(e),[25] Zalo would have had to retain the services of an
independent expert to compile a report on the possible consequences of the proposed

course of conduct as contemplated by s 114(2). That report, in terms of s 114(3), would have had
to be furnished to the board by the independent expert,[26] and would have had to:

107.1 Include all prescribed information relevant to the value of the securities affected by the
proposed arrangement.

107.2 State the material effects that the proposed arrangement will have on the rights and
interests of those holders of securities likely to be affected by it; and

107.3 Evaluate the material adverse effects of the proposed arrangement, any compensation that
may be paid to those adversely affected and any other beneficial effects.

[108] In terms of s 115(2)(a) of the 2008 Companies Act, the proposed share buyback transaction
must be approved ‘by a special resolution adopted by persons entitled to exercise voting
rights on such a matter, at a meeting called for that purpose and at which sufficient persons
are present to exercise, in aggregate, at least 25% of all of the voting rights that are entitled
to be exercised on that matter, or any higher percentage as may be required by the
company's Memorandum of Incorporation, as contemplated in section 64(2).

[109] Moreover, s 115(2)(c) provides that the proposed share buyback transaction requires the
approval of a court in certain circumstances, in particular where the proposed special
resolution is opposed by at least 15% of the voting rights that were exercised on that
resolution. Within 5 business days after the vote, any person who voted against the
resolution requires Zalo to seek Court approval or if the Court, on an application within 10
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[110]

[11

[2]

[3]

[4]

business days after the vote by any person who voted against the resolution, grants that
person leave, in terms of s 115(6), to apply to a Court for a review of the transaction in
accordance with the provisions of s 115(7).

The applicants cannot, by means of a court order, dispense with these mandatory statutory
conditions. Nor is it competent for this court to make an order directing Zalo to implement
an agreement which was concluded in breach of the 2008 Companies Act.

Riverside is now known as ‘Lona Agri’.

The applicants incorrectly contend in the replying affidavit that Lona Fruit is the sole
shareholder of Zalo.
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