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the application of: OWAULE

DANIEL MACWECWE
Appellant

and

THE

ROAD ACCIDENT FUND
Respondent

JUDGMENT

SWANEPOEL J: (HASSIM J ANO MOHLALA AJ CONCURRING)

[11

[2]

[3]

[4]

[5]

On 2 October 2020 the appellant launched a claim under the Road Accident Fund Act, 56 of
1996 ("the RAF Act") for damages, pursuant to injuries that the appellant suffered in an
accident on 20 February 2009. The claim was instituted more than eleven years after the
cause of action arose. The respondent did not enter an appearance to defend the action, it
did not participate in the proceedings before the Court a quo, nor did it appear in this
appeal.

The appellant relied mainly on a claim in terms of the respondent's statutory obligation in
terms of the RAF Act to compensate injured persons for loss or damages resulting from the
wrongful driving of a motor vehicle. However, the plaintiff also pleaded two claims in the

alternative.

The first alternative claim alleged that the respondent had launched a public campaign in
which it invited members of the public who had claims arising from motor vehicle accidents
to approach the respondent directly with such claims. It undertook to administer the claims
in a fair, transparent and rational manner, and to pay the appellant fair compensation for
his injuries, so the appellant says. By accepting the claim, the appellant alleges, the
respondent was given a mandate to fairly assess the claim and to effect payment of
reasonable compensation. The appellant says that the respondent failed to execute its
mandate properly or at all, and that it had thus breached its contractual obligations and was
liable for damages.

The second alternative claim is a delictual claim, based on the contention that the
respondent was under a legal obligation to fairly compensate the appellant. It did not do so,
the appellant alleges, and the respondent is thus liable for damages.

On 16 March 2023 the matter came before the Court a quo for default judgment. The Court a
quo ordered that the matter would be heard in chambers, and only if the court required,
would counsel be heard. The appellant was, therefore, not given an opportunity to address
the Court a quo. The Court a quo dismissed the claim without giving judgment. In a widely
shared note on Caselines the learned Judge wrote that it was evident that the matter had
become prescribed by the time that the summons was issued, and consequently, the claim
was dismissed.
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[6] This appeal is brought on two grounds:

[6.1] Firstly, that the issue of prescription had not been pleaded, and that a court is not at liberty
to raise prescription mero motu; and

[6.2] Secondly, that the court a quo had not considered that there were two alternative claims in
respect of which prescription could not be determined simply on a consideration of the facts
pleaded in the summons.

[71  Section 17 of the Prescription Act, 68 of 1969 reads as follows:
"17 Prescription to be raised in pleadings
(1 A court shall not of its own motion take notice of prescription.

(2) A party to litigation who invokes prescription, shall do so in the relevant document filed of
record in the proceedings: Provided that a court may allow prescription to be raised at any
stage of the proceedings."

[8] In terms of section 12 (1) of the Prescription Act prescription commences running when a
debt is due. Section 12 (3) of the Prescription Act provides that a debt is not due until the
creditor has knowledge of the identity of the debtor, and of the facts from which the debt
arises.

[9]1 We were referred to the matter of Road Accident Fund v Mdeyide[1]

in which the Constitutional Court was seized with a prescription plea in terms of section 23 (1) of
the RAF Act. The question for

determination was whether the specific provisions of section 23 (1) of the RAF Act, that were
clearly in conflict with section 12 (3) of the Prescription Act, trumped the provisions of the
Prescription Act. The appellant brought the matter to our attention as the judgment seemed to
suggest that the Prescription Act did not apply to road accident claims.

[10]Section 23 (1) of the RAF Act provides:

“(1) Notwithstanding anything to the contrary in any law contained... the right to claim compensation
under section 17 from the Fund or an agent...in the case where the identity of either the driver or the
owner thereof has been established, shall become prescribed upon the expiry of a period of three years
from the date upon which the cause of action arose."

[10] Section 16 (1) of the Prescription Act provides that:

(1) The provisions of this Chapter[2] shall, save in so far as they are inconsistent with the
provisions of any Act of Parliament, which prescribes a specified period within which a
claim is to be made or an action is to be instituted in respect of a debt or imposes conditions
on the institution of an action for the recovery of a debt, apply to any debt after the
commencement of this Act."
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(11)

The Constitutional Court held that the provisions of section 23 (1) of the RAF Act were
inconsistent with section 12 (3) of the Prescription Act, and that, as provided by section 16 of
the Prescription Act, claims in terms of the RAF Act therefore were subject to the
prescription period provided for in section 23 (1). The Court said[3]:

"The Prescription Act and RAF Act are thus inconsistent. Section 12 (3) of the Prescription Act

cannot apply to claims under the RAF Act."

[11]

[12]

(1)

4]

[15]

[16]

171

Does that mean that the entire Prescription Act does not apply to claims in terms of the RAF
Act? In my view not. Section 12 (3) of the Prescription Act falls under Chapter I1l of the Act.
The legislator clearly foresaw that there would be instances where specific legislation
provided for specified prescription periods that were inconsistent with the Prescription Act.
For that reason, it said that if other legislation was inconsistent with the provisions of
Chapter Ill of the Prescription Act, the former would apply.

Section 17 of the Prescription Act falls under Chapter IV of the Prescription Act. It is, in my
view, applicable to all debts, notwithstanding that the debt arises from the RAF Act. There is
no conflict between the RAF Act and the provisions of section 17. The Constitutional Court's
remarks in respect of section 23 (1) of the RAF Act, and its inconsistency with section 12 (3)
of the Prescription Act are not applicable to the provisions of section 17

of the Prescription Act.

There is a further aspect to the matter. The alternative claims are, firstly, contractual, and
secondly, delictual in nature. One cannot, from the papers alone, determine when the
alleged contractual breach occurred in respect of the first alternative claim, nor when the
respondent allegedly breached its duty of care in terms of the second alternative claim,

In my respectful view, even if it was open to the Court a quo to take notice of prescription
mero motu, there were no facts upon which the Court a quo could have determined a date
upon which the alternative claims fell due, and as a consequence, it could not have come to
the conclusion that the alternative claims had prescribed.

We were urged, that if the appeal were successful, to make a finding on the merits of the
claim. We have no evidence before us upon which to consider the merits, and we decline to
do so.

In the premises, I propose the following order:

[17.1] The appeal is upheld.

[17.2] The matter is referred back to the default judgment Court for

determination.

[17.3] The respondent shall pay the costs of the appeal.
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SWANEPOEL ]

JUDGE OF THE HIGH COURT
GAUTENG DIVISION PRETORIA

I agree:

HASSIM ]

MOHLALA ]

ACTING JUDGE OF THE HIGH COURT
AND IT IS SO ORDERED.

Counsel for the appellant: Adv. L Louw Instructed by: VZLR Inc. Counsel for the respondent: No
appearance Date heard: 13 November 2024 Date of judgment: 11 December 2024

[11 RAF v Mdeyide 2011 (2) SA 26 (CC)

[21 ~ Chapter Il of the Prescription Act
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