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JUDGMENT 

DU PLESSIS, AJ 

Factual background 

[1] This case was enrolled as an unopposed application. The applicants seeks an interdict 
ordering the first respondent, as co-owner of certain immovable property, to sign and 
accept an Offer to Purchase. 

[2] The applicant brings the application as the executor of the deceased estate of the late 
Constance Marry Maluleka, who passed away on 26 November 2010. She left behind two, 
then minor, now major children, who are the sole beneficiaries of the estate. 

[3] The deceased inherited 75% of the immovable property of Mr. William Motlhala Masia, and 
the first respondent inherited the other 25%. Upon the death of Mr Masia, the property was 
transferred into the names of the deceased and the first respondent who held the property 
in undivided co-ownership. 

[4] The beneficiaries of the estate of Ms Maluleka now want the immovable property sold. The 
applicant, acting on their wish, instructed auctioneers to proceed with the sale of the 
immovable property on behalf of the executor. 

[5] In September 2018, the applicant was presented with an Offer to Purchase. The applicant’s 
attorney then contacted the respondent telephonically and informed her that as the co-
owner, “she will have to sign the Offer to Purchase and also commit to signing 

the necessary transfer documents”.[1] 
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[6] The first respondent (and also the attorney she consulted) did not respond to the applicant’s 
request, and the Offer to Purchase lapsed. The applicant continued with its efforts to sell the 
immovable property, which led to another Offer to Purchase. The first respondent refused to 
accept correspondence in this regard. 

[7] The applicant wishes to finalise the sale of the immovable property in order to finalise the 
winding up of the estate. He finds that the first respondent and her legal representative are 
not cooperative in this regard. 

[8] Applicant avers that the sale of the property does not prejudice the first respondent, as she 
does not live in the property. The property is furthermore occupied by people unknown to 
the applicant. They do not pay rent, which causes financial prejudice to the estate and the 
beneficiaries. The applicant further avers that the purchase price is fair and reasonable and 
that not selling it will lead to further deterioration of the house, which means a decrease in 
value. For this reason the applicant requests the court to order the first respondent to sign 
and accept the Offer to Purchase. 

Co-ownership 

[9] Co-ownership indicates a situation where two or more persons own a thing (the immovable 
property in this instance), in undivided shares. In other words, each co-owner has the right 
to a share in the entire property. It is one ownership which vests in several persons. This 
means that a co-owner cannot alienate or encumber the property without the consent of the 
other co-owner.[2] A co-owner can only alienate their share in the property without the 
consent of the other co-owner (unless there is an agreement that prohibits this). 

[10] The law further distinguishes between bound and free co-ownership. In the case of the 
former, co-ownership is a result of an underlying legal relationship between the parties. In 
contrast, in the case of free co-ownership, the only legal relationship between the parties is 
the co-ownership of the thing.[3] In the current matter the property is held in free co-
ownership since there is no underlying relationship that binds the co-owners 

separately from the fact that they are co-owners. 

[11] Free co-ownership has various implications. For one, the co-owner can alienate their 
undivided co-ownership share independently. They can also terminate their co-ownership 
unilaterally. And the joint exercise of entitlements is not determined by an underlying legal 
relationship between the parties.[4] 

[12] As for the rights and obligations of the parties: the exercise of entitlements that result from 
co-ownership and all legal actions 

concerning the property must be performed jointly by the co-owners. While a co-owner is free to 
alienate its share in the property without the cooperation of the other co-owners,[5] all co-
owners must give permission before the property can be alienated.[6] 
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[13] Should co-owners not agree that property be alienated, the co-owner can claim the 
subdivision of the property in accordance with their share and then, once subdivided, sell 
their divided share of the property. Subdivision might, however, not always be possible. 

[14] A co-owner can also approach the court with the actio communi dividundo to make a 
division.[7] If co-owners cannot agree on the division of the property, the court will order a 
division.[8] The court has a wide discretion in determining the termination of joint 
ownership of immovable property based on the actio communi dividundo.[9] 

[15] If it would be uneconomical or detrimental to physically divide the property (or if the 
property is indivisible), the court may order that the property be sold and that the proceeds 
be divided between the co-owners in accordance with their share.[10] Alternatively, the 
court may order that the one co-owner compensate the other in accordance with their 
shares, after the property is valuated.[11] 

[16] Van Sittert v Knobel,[12] sets out the requirements for the termination of co-ownership, 
namely that there must be: 1) co-ownership, 2) a refusal by the other owners to agree to the 
termination of co-ownership, the method of termination or a refusal to comply with terms 
of a termination agreement; and 3) facts upon which the court can exercise its discretion as 
to how to terminate the joint ownership. In general, the court will follow a method that is 
fair and equitable to all parties. This can include a sale by public auction.[13] 

Application of the law to the facts 

[17] In the current case, the co-ownership was established by inheritance. It is free co-
ownership. It is also a good example of the Roman law maxim communion is mater 
rixarum, meaning that co-ownership is the mother of all disputes. While the court has 
sympathy with the frustrations of the co-owner who gets no cooperation or correspondence 
from the other co-owner, the order sought cannot be granted because the remedy lies 
elsewhere. 

[18] The applicant, therefore, has various options. It can freely sell its 75% share in the property, 
either to third parties or the respondent. It can also approach the court based on the actio 
communi dividundo, where one option is to ask the court to order the property to be sold by 
public auction and the proceeds divided between the co-owners 

based on their shares.[14] However, it cannot approach this court for an order to compel the co-
owner to sign an Offer to Purchase as in this case. 

Order 

[19] In the event, the following order is made: 

1. The application is dismissed. 

2. The applicant may, if so inclined, supplement its papers to apply for appropriate relief. 
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