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STRYDOM, J:This is an application for leave to appeal against this court’s judgment delivered on
10 March 2023, against the whole judgment and the cost order. This application was opposed on
behalf of the successful party, which I will refer to as the respondent in this application. Leave to
appeal may only be granted where the Judge or Judges concerned are of the opinion that the
appeal would have a reasonable prospect of success. This court should thus consider whether
there is a reasonable prospect of success in this matter.

It was argued on behalf of the applicant that the court went wrong on various of its decisions and
ultimately the order. It was argued that the respondent relied on a set of rules, annexure FA11 to
the founding affidavit, but in reply to an allegation by the applicant that the rules were not those
contained in annexure FA11 but rather annexure AA2 to the answering affidavits as Annexure
AA2. Respondent then introduced a third set of rules in reply. It was then argued that the
respondent’s case was, as far as the applicable rules are concerned, made out in reply.

Considering that the applicant, in the answering affidavit, stated that there are different rules
applicable than those which were referred to in the founding affidavit, it called for a reply. That is
when respondent introduced the rules referred to as annexure RA2. The court then made a
factual finding on the papers as it stood that the HOA rules attached to the replying affidavit were
finding in fact the applicable rules. So that was the first point raised.

It goes further, if there is a dispute about the rules there will be a dispute, what was required and
when will there be non-compliance with such rules. Obviously if certain requirements are set out
in one set of rules which is not repeated in the other. This will change the whole departure point
to consider these rules.

It was argued that another court may differ from this court in its finding, the factual finding,
which rules would apply and following on this whether there was non-compliance with these
rules which entitled the applicant from withholding a clearance certificate or not.

I am of the view that another court may differ from my factual findings pertaining to the set of
rules which would apply, which would then mean that another court, if it finds that I was wrong
on this aspect, will have to apply different criteria to see whether there was non-compliance with
these rules.

In the light of this I am of the view that there is a reasonable prospect that another court may
come to a different finding and that being the case leave to appeal should be granted.

The following order is made. Leave to appeal is granted to the Full Court of this Division against
my judgment and order in this matter, including the cost order; the costs of this application to be
costs in the appeal.

STRYDOM ]

JUDGE OF THE HIGH COURT
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