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BHOOPCHAND AJ: 

[1] The Applicants apply for leave to appeal the judgment of this Court delivered on 6 May 2025. 
The grounds of appeal are too numerous to mention. The Court acknowledges the 
Applicant’s recital of rules and the caselaw applicable to applications for leave to appeal. The 
Respondents oppose the application. 

[2] The Applicants reminded the Court that paragraph 20 of the founding affidavit was the nub 
of the application. Paragraph 20 relates to the history of the alleged ‘quasi-possession’ of the 
Respondent’s facilities and property for a prolonged period. The situation changed five 
months before the institution of the application when the First Applicant and the 
Respondent concluded a written facilities agreement. The Applicant submitted that the 
content of the paragraph was common cause. 

[3] The Applicant then referred the Court to paragraphs 7 and 11 of the judgment and submitted 
that the content turned the law on its head. Paragraph 7 referred to the judgment of Adhikari 
AJ concerning the membership of the First Applicant in the Respondent. Had the First 
Applicant prevailed in that application, it would have been entitled to continue using the 
Respondent’s facilities. The Applicants were obliged to agree with the Respondent to ensure 
further usage of the Respondent’s property and facilities. continuity of usage. Adhikari AJ 
dismissed the application, which is on appeal to the SCA. The Court pointed out that the 
Applicant’s use of the Respondent’s facilities was contractual and personal, and the 
mandament did not apply. 

[4] Paragraph 11 of the judgment is a factual account of the Applicant’s position. They have not 
lost any right of access to their own landlocked properties. The Court does not understand 
how the content of these paragraphs changes the law. The mandament is not the appropriate 
remedy where contractual rights are in dispute, or where specific performance of 
contractual obligations is claimed, although certain quasi-possessory rights are protected. 
[1] The Court was obliged to follow the dictum in the Abrahams decision. 

[5] The Applicant referred to an extract from LAWSA which acknowledged that Courts accept 
that the mandament should not be used to protect personal rights which can be enforced by 
contractual claims for specific performance. The Applicant relied on the content, which 
stated that it is not the right, but the physical manifestation of the rights which is protected. 
The unlawful interference with such factual control establishes the breach of the peace, 
which is redressed by a spoliation order. Therefore, the better view is that one should not 
enquire into the right of use or a right of access that had been breached, for this smacks of 
an investigation of the merits of the case, which is not countenanced in spoliation law. The 
Applicant submitted that the contract is irrelevant. The merits issue is for another Court to 
decide. 
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[6] The Respondent submitted that the judgment is correct. The Applicants premised their 
application on the facilities they enjoyed under the contract. They were trying to enforce a 
contract that had expired. They had been denied their alleged membership in the 
Respondent. The Abrahams case confirms the principle that the law protects possession, not 
access. 

[7] The Applicant wants to protect quasi-possession. In Abrahams, the Court referred to 
applicants who were seeking to disregard the contractual position of the parties, and were 
asking the Court to assume that they might have no contractual rights at all to access a club's 
squash courts, but are nevertheless entitled to claim the benefits of membership. The mere 
fact that the applicants might or might not have had a right derived from a contract does not 
amount to possession to establish an entitlement to the mandament van spolie. The mere 
right to use property does not amount to possession. 

[8] The Applicants contend that the facilities use agreement was an interim measure to 
maintain the status quo, and the Court erred in characterising the Applicants' possessory 
rights as contractual. The submission is surprising considering that the Applicants averred 
in the founding affidavit that the parties failed to reach an agreement with the Respondent 
over a new facilities agreement. The new agreement differed radically from the old 
agreement, and the Respondent refused to agree to a renewal of the old agreement. The 
issue between the parties was over the terms of the contract, not over any possession or 
quasi-possession. (para 26 FA). 

[9] The Court has carefully considered the Applicant's grounds for leave to appeal. Section 17 
raises the threshold for obtaining leave to appeal a Court’s judgment. The Court is 
nevertheless persuaded that another Court would come to a different conclusion and that 
the issues relating to contracts and quasi-possession in the peculiar circumstances of the 
facts of this case are compelling reasons why the appeal should be heard. 

ORDER 

In the premises, the Court makes the following order: 

1. The Applicants are granted leave to appeal the whole of the judgment to the Full Bench of 
this division. 

BHOOPCHAND AJ 

Acting judge 

High Court 

Western Cape Division 

Judgment was handed down and delivered to the parties by e-mail on 20 June 2025 

Applicant’s Counsel: A Ferreira 
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Instructed by Boy Louw Inc 

Respondent’s Counsel: P van Eeden SC 

Instructed by Marais Muller Hendricks Inc 

[1] Abrahams N.O and Others v Geldenhuys N.O and Others (Reasons) (2025/001463) [2025] 
ZAWCHC 78 (5 March 2025) at para 8 (Abrahams) 

Source & reproduction note 

Judgment wording, source notices and original paragraph numbers are retained. Esheria supplies the layout and this PDF’s 
page numbers; these are not the source pagination. This is a research copy, not an official or certified court document. 
Check quotations, citations and publication restrictions against the original source before relying on it. 

ORIGINAL SOURCE https://www.saflii.org/za/cases/ZAWCHC/2025/258.html 

CASE PAGE https://chat.esheria.ai/case-law/south-africa/parch-properties-72-pty-ltd-and-another-v-
summervale-unknown-topic-awchc-2025--6a3ea51d3b1caa9129813df5 

Prepared on 14 October 2026 · Esheria 

[2025] ZAWCHC 258

Research copy · Verify against the source 4 / 4

https://www.saflii.org/za/cases/ZAWCHC/2025/258.html
https://chat.esheria.ai/case-law/south-africa/parch-properties-72-pty-ltd-and-another-v-summervale-unknown-topic-awchc-2025--6a3ea51d3b1caa9129813df5
https://chat.esheria.ai/case-law/south-africa/parch-properties-72-pty-ltd-and-another-v-summervale-unknown-topic-awchc-2025--6a3ea51d3b1caa9129813df5

	Case details
	JUDGMENT
	Source & reproduction note

