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JUDGMENT ON APPLICATION FOR LEAVE TO APPEAL 

LAGRANGE, J 

[1] The applicant in this leave to appeal application was the main applicant in the urgent 
application in which judgement was handed 

down on 7 February 2013. 

[2] The order made in that matter which also addressed a counter-application by the first 
respondent was that: 

2.1. the application to lift the applicant’s suspension by the respondents was dismissed, and 
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2.2. it was declared that at the date of the judgment the applicant had not been validly appointed 
as Chief Financial Officer in terms of the Local Government: Municipal Systems Act 32 of 2000 
(‘the Systems Act’). 

Grounds of Appeal 

The applicant appeals against both parts of the order which was the outcome of the counter-
application. He contends that: the 

conclusion 

of a performance agreement was not a pre-requisite for a valid appointment as a senior 
Administrative Officer; that such an agreement was concluded; that there was consensus on the 
terms of his contract, and that the period of his contract was not dependent on the intention of 
the respondent local authority. He further argues that, as he was validly appointed, he was 
therefore subject to the Local Government: Disciplinary Regulations for Senior Managers and 
ought not to have been suspended contrary to those. These grounds largely repeat arguments 
made in the original application. 

The applicant contends that it was not necessary for the parties to have signed a contract for a 
valid contract to have existed in terms of the Systems Act. He appears to have overlooked that I 
also found that the conclusion of the contract was also subject to him and the Administrator both 
signing the contract and subject to the conclusion of a performance agreement. No performance 
agreement had been concluded within a reasonable time, or by the date stipulated in his letter of 
appointment. Further, there was no evidence establishing that any performance agreement was 
ever concluded, yet this was a pre-requisite for a valid appointment both before and after the 
amendment of the Systems Act in April 2010. 

The applicant’s contention that the period of his fixed term appointment was not dependent on 
the council’s intention as expressed in its resolution of 3 June 2010 authorising the conclusion of 
a three year contract with a possibility of a two year extension is, with respect, absurd. The 
contract containing a five year term was clearly contrary to the authorising resolution. For this 
reason also, I am satisfied that I did not err in finding there was insufficient consensus on the 
conclusion of the contract given that such a vital term was at odds with the council’s clear 
intention that the initial appointment should only be for three years. 

As there is no merit in the claim that the applicant was validly appointed in terms of s 57 of the 
Systems Act, it follows that the disciplinary regulations did not regulate the terms of his 
suspension and he could not rely on them. Accordingly, I am 

satisfied that I did not err in dismissing his application to challenge his suspension which was 
premised on the applicability of these regulations. 

Order 
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In the circumstances, I am satisfied that it is unlikely another court would come to a different 
conclusion and the application for leave to appeal is dismissed with costs. 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

R LAGRANGE, J (In chambers) 

Judge of the Labour Court of South Africa 
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