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JUDGMENT

1. The accused was charged with contravention of section 49(1)(a) read with section 29 (1)(f) of
the Immigration Act 13 of 2002 (“the Immigration Act”) (possession of a falsified permanent
residence permit) in the Magistrate court, Ficksburg. He was convicted as charged and the
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presiding officer’s sentence is recorded as follows: “2(two) years imprisonment wholly suspended
for 5 years on condition that during the period of suspension the accused is not convicted of
contravention of section 49(1)(a) read with section 29(1)(f) Act 13/2002 committed during the
period of suspension.”

He was legally represented during the trial.

2. The presiding officer who dealt with this matter sent this case on special review in terms of
section 304 of the Criminal Procedure Act 51 of 1977 (“the CPA”) because he was of the view
that although the accused was correctly convicted of ¢/s 49(1) of the Immigration Act the
sentence imposed was incompetent. The penalty prescribed by the Immigration Act for this
offence is a fine or imprisonment not exceeding three months.

3. The accused pleaded guilty and tendered a statement in terms of section 112(2) of the CPA
through his legal representative. He admitted all the elements of the offence preferred
against him adequately. The presiding officer correctly convicted the accused as charged.
There are no grounds to justify a conclusion that the proceedings were not in accordance
with justice.

4.  Inow turn to the sentence imposed which is the subject-matter of the special review. The
sentence imposed by the presiding officer can only be faulted in that it is indeed
incompetent. The sentence ought to be set aside and substituted with the correct one.

In the circumstances I make the following order:

ORDER

The conviction by the presiding officer in this matter is confirmed.

The sentence imposed by the presiding officer is altered to read as follows:

“R600.00(six hundred rand) or 3(three) months imprisonment wholly suspended for 5 years on
condition that the accused is not convicted of ¢/s 49(1)(a) read with section 29(1)(f) of the Immigration
Act 13 of 2002 committed during the period of suspension.”

B. C. MOCUMIE, ]
I concur.

M. H. RAMPAI ]
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Source & reproduction note

Judgment wording, source notices and original paragraph numbers are retained. Esheria supplies the layout and this PDF’s
page numbers; these are not the source pagination. This is a research copy, not an official or certified court document.
Check quotations, citations and publication restrictions against the original source before relying on it.

ORIGINAL SOURCE https://www.saflii.org/za/cases/ZAFSHC/2008/114.html
CASE PAGE https://chat.esheria.ai/case-law/south-africa/s-v-elshazly-unknown-topic-afshc-2008
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