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In 
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STATE
vs
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REVIEW 

JUDGEMENT 

BROOKS AJ: 

[1] The accused pleaded guilty, in the Magistrate’s Court, East London, to a charge of theft. In a 
written statement tendered in accordance with the provisions of s 112 (1)(b) of the Criminal 
Procedure Act 51 of 1977 (the CPA) the accused admitted that he misappropriated an amount 
of R75 156,00, being the property of his employer “Just on Cosmetics”, which sum had 
erroneously been paid into his personal bank account. 
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[2] The magistrate was satisfied that all the elements of the offence were admitted in the 
statement and the accused was convicted 

accordingly. 

[3] No difficulties emerge from a consideration of the record with regard to the conviction. It is 
confirmed. 

[4] The magistrate then imposed the following sentence: 

The accused is to undergo 24 months imprisonment suspended for 5 years on condition that 

(i) The accused is not again convicted of theft or attempted theft committed during the period 
of suspension; 

(ii) In terms of s 300 of the CPA the accused is ordered to reimburse the complainant a sum of R61 
156, 00. 

[5] It is evident from the record of proceedings that the compensation award made by the 
magistrate in terms of s 300 of the CPA was made on the application of the prosecutor during 
his address on sentence. However, it is also evident that the prosecutor did not make it clear 
that in making the application he was acting on the instructions of the injured person, in 
this case the accused’s employer, “Just On Cosmetics”. Nor was the accused afforded an 
opportunity to lead evidence or address the magistrate on the application. 

[6] Before an award of compensation can be made there must be an application after the 
conviction which emanates from the injured 

person.[1] 

[7] When the prosecutor brings the application it must be clear that he is acting on the 
instructions of the injured person.[2] 

[8] The accused must be afforded the opportunity to address the court on the matter and to lead 
evidence.[3] 

[9] It is plain that in making the award in terms of s 300 of the CPA, the magistrate failed to have 
regard to the three requirements 

referred to in the preceding paragraphs. It cannot be said that the award was preceded by the 
exercise of his judicial discretion. 

It follows that it must be set aside. 

[10] I make the following order: 

The sentence imposed by the magistrate on the accused is set aside to the extent that the 
following portion is deleted therefrom: 
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“(ii) in terms of section 300 of the CPA the accused is ordered to reimburse the complainant a sum of 
R61 156, 00.” 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

RWN BROOKS 

JUDGE OF THE HIGH COURT (ACTING) 

PLASKET J 

I agree. 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

C. PLASKET 

JUDGE OF THE HIGH COURT 
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