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JUDGMENT 

JANSE VAN NIEUWENHUIZEN J 

[1] This application for the rescission of a default judgment granted on 14 August 2020, has 
been preceded by an application for the rescission of a default judgment granted against the 
applicants on 3 October 2019. 

[2] It is, therefore, apposite to first of all have regard to the history 

of the matter. 

Background 

[3] The first and second applicants (“the applicants”) are 

the owners of immovable property known as [….], Gauteng (“the property”). 

[4] The estate of the applicants was sequestrated on 9 February 2018 and the first and second 
respondents (“the respondents”) were appointed as trustees of the insolvent estate on 27 
September 2019. 

[5] The respondents in the winding-up of the estate of the applicants 

obtained an order on 3 October 2019 to evict the applicants from the property. 

[6] On 24 October 2019 the applicants launched an application for the 

rescission of the order (“the first rescission application”). The respondents duly filed an opposing 
affidavit. The applicants failed to file a replying affidavit and furthermore failed to take any steps 
to finalise the application. 

[7] In the result, the respondents set the matter down on the opposed 

roll for 11 August 2020. 
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[8] The applicants were not present on the date of the hearing of the 

matter and the matter proceeded by default. Notwithstanding the applicants’ absence, Rabie J 
considered the application and 

delivered a judgment on 14 August 2020 in respect of the merits of the application. In terms of the 
judgment the applicants’ first application for rescission was dismissed. 

[9] The aforesaid judgment prompted the present or second application for the rescission of the 
judgment delivered by Rabie J on 14 August 2014. 

Hearing 

[10] The second applicant, Mrs Sewpersad, appeared in person at the hearing of the matter. 
Although the respondents raised several points in limine, the hearing proceeded on the 
bona fide defence raised by the applicants. 

[11] Mrs Sewpersad stated that the property has always been their family home and the place 
where they raised their children. As such they do not want to vacate the property and she 
requested the court to order the respondents to enter into a lease agreement with them. 

[12] Mrs Sewpersad indicated that some members of the family have obtained employment and 
that they would be in a position to pay rent in respect of the property. 

[13] The court explained to Mrs Sewpersad that it may not interfere in private agreements 
between individuals. The order requested by Mrs Sewpersad was therefore legally 
untenable. 

[14] Mrs Sewpersad expressed her concern that the family will end up on the street without a 
roof over their heads. The court pointed out that it is possible for the family to rent another 
property with the money they have available to pay rent. 

[15] Mrs Sewpersad stated that she understood the legal difficulties and accept that the family 
will need to vacate the property. 

[16] The matter was heard on 1 September 2021 and at the date of the handing down of this 
judgment, the applicants would have had sufficient time to find alternative accommodation. 

[17] In the premises, it is clear that the applicants do not have a bona fide defence to the relief 
claimed by the respondents and their application for the rescission of the judgment by Rabie 
J dated 14 August 2020 stands to be dismissed, costs to follow the cause. 

ORDER 

[18] In the premises, I grant the following order: 

The application is dismissed with costs. 

N. JANSE VAN NIEUWENHUIZEN 
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