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JUDGMENT

— APPLICATION FOR LEAVE TO APPEAL
BESHE J:

[11  Four of the five defendants against whom I granted summary judgment on the 13 July 2017
in favour of plaintiff, filed a notice of application for leave to appeal my judgment as
aforementioned. However, on the day of the application, counsel for the applicants

intimated that only first to third applicants were seeking leave to appeal (first to third defendant
in the summary judgment application).

[2]  As would be apparent from my judgment, in a bid to resist the summary judgment
application the applicants filed a “Notice of objection to summary judgment”. In the said
notice recorded that the application was opposed on the (i) merits, (ii) on a point in limine.
The point taken by the applicants was that respondent’s affidavit in support of summary
judgment was fatally defective in

that it did not comply with Rule 32 (2). That defect according to the applicants was that in their
opinion the applicants do not have a bona fide defence, it is stated “I verbally believe that the
respondents/defendants have no bona fide defence ......". No opposing affidavits were filed by or
on behalf of the applicants as required in terms of Rule 32 (3) (b) of the Rules.

[3] For the reasons stated in my judgment (summary judgment) I dismissed the point in limine
that was raised by the applicants.

[4] In their notice of objection to summary judgment, applicants gave notice that in the event
that their point in limine is dismissed, leave to file an opposing affidavit on the merits will be
sought. It is trite that the late filing of the opposing affidavit can be condoned. Defendant
must however aver that he has a bona fide defence on the merits and the plaintiff must be
given an opportunity to deal with such defence raised in plaintiff’s affidavit in opposing the
application for condonation.

[5]  No such application was placed before me. No such defence was disclosed to me (in respect
of the summary judgment application

either). That being the case, I had no option but to grant the summary judgment.

[6]1 It was only in the notice of application for leave to appeal and during argument in respect of
this application (Leave to Appeal) that applicants sought to raise issues pertaining to the
claims against them. Surely these are issues that should have been raised in respect of the
summary judgment application in an affidavit or oral evidence not for the first time during
an application for leave to appeal.
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[71  Section 17 (1) (a) of the Superior Courts Act 10 of 2013 provides that leave to appeal may only
be given where judge/s concerned are of the opinion that the appeal would have a
reasonable prospect of success. I am not persuaded that in the case - namely that the appeal
by the applicants would have a reasonable

prospect of success.

[8]  Accordingly the application for leave to appeal the order and judgment granting summary
judgment against the applicants is dismissed with costs.
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Source & reproduction note

Judgment wording, source notices and original paragraph numbers are retained. Esheria supplies the layout and this PDF’s
page numbers; these are not the source pagination. This is a research copy, not an official or certified court document.
Check quotations, citations and publication restrictions against the original source before relying on it.

ORIGINAL SOURCE https://www.saflii.org/za/cases/ZAECGHC/2017/135.html

CASE PAGE https://chat.esheria.ai/case-law/south-africa/viljoen-no-and-others-v-gwk-unknown-topic-
aecghc-2017
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