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JUDGMENT: 

APPLICATION FOR LEAVE TO APPEAL 

POTTERILL J 

[1] On the grounds of appeal relating to the urgency of the matter and lis pendens no other 
court would reasonably come to another conclusion and the application for leave to appeal 
on these grounds are dismissed. 

[2] On the ground raised that the Court erred in finding that the relocation was reasonable 
because the respondent had permanent employment the leave to appeal is dismissed. The 
proof of employment was proven and there was no evidence to the contrary. No other Court 
will come to another conclusion. 

[3] The ground that the Court could not make a decision without a family advocate report is 
dismissed as no other court would reasonably come to another conclusion. Both parents are 
fit parents, the primary care was by agreement between the parties with the respondent. 
The applicant had put no evidence before the Court as to what contact she had with the child 
for the last 7 months. The main contention that the view of the child should have been 
presented through the family advocate was dismissed. A 41/2 year old is not of the age and 
maturity to give a view. 

[4] The fact that the Court applied the Plascon-Evans rule is dismissed. The applicant’s own 
contention in the heads of argument is that the test must not be applied “rigidly”. 

The test was not applied rigidly. No other Court will come to another conclusion. If the 
application of the Plascon-Evans rule has resulted in conflicting judgments then the appeal 
should have been brought in terms of section 17(1)(2) “there is some other compelling reason 
why the appeal should be heard, including conflicting judgments on the matter under 
consideration.” 

It was however brought under a misdirection by the Court. 

[5] The following order is made: 

The application for leave to appeal is dismissed with costs. 
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