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IN THE COURT OF APPEAL OF TANZANIA AT DAR ES SALAAM CIVIL APPLICATION NO. 130 OF
2006 MWANANCHI ENGINEERING CONTRACTING
CORPORATION ...cooviririiriiennreiineinneenneesseesnneeseneens APPLICANT ' VERSUS

1. MANNA INVESTMENTS (PTY) LIMITED ............ 151 RESPONDENT

2. HOLTAN INVESTMENTS COMPANY LIMITED .... 2N° RESPONDENT (Application for
extension of time from the decision of the Court of A.ppeal of Tanzania at -oar es Salaam)
(Munuo, J.A.) - dated _the 16th day of August, 2006 in Civil Application No. 5 of 2006

RULING

23 November & 13 December 2006 LUBUVA, J.A.: By notice of motion, the Court is moved for an
order: That this honourable Court be pleased to extend the time within which to make a
reference to three judges of the Court of Appeal against the decision of the Single Judge of the
Court. I.'2 The application is supported by an affidavit sworn by Mr. Lameck Mfalila, learned
counsel for the applicant, and Nassar Awadhi Bafadhil, Director of the applicant Corporation.
The matter arises from High Court, Commercial Case No. 34 of

2002. After delivery of the judgment in this case by the High Court (Kimaro, J. as she then was)
on 24 th November, 2004, apparently, the applicant was dissatisfied. Consequently, notice
of appeal was ! I lodged but the respondents were not served within the prescribed time
under the Court Rules, 1979 (Rules). In Civil Application No. 5 of 2002, -the applica:1l
moved a Single Judge of this Court for extension of time in which to serve the respondents
with the notice of appeal. Dealing with the application, the learned Single Judge (Munuo,
J.A.) held that no sufficient reason had been shown for the inordinate delay in serving the
notice of appeal. The application was dismissed. Aggrieved by the decision of the Single
Judge, the 3 applicant sought to make reference to the Court in terms of the provisions of
rule 57 (1) of the Rules. However, for reasons which will be apparent in this ruling, the
applicant was late in preferring the reference within seven days (7) as provided for under
rule 57 (1). Hence this application has been filed. Mr. Lameck Mfalila, learned counsel
from HAKI LAW CHAMBERS, who had also represented the applicant before the Single
Judge, appeared for the applicant in this application. On the ' other hand, Professor
Mwaikusa, learned counsel, appeared for the ; respondent. Arguing in support of the
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application, Mr. Mfalila, learned counsel, from the outset stated that the decision of the
Single Judge as far as the law standards at the moment is correct. Then in elaboration of
what is stated in the affidavit in support of the application he set out the reasons for the
delay in preferring the reference. He also indicated what he- intends to argue before the
full Court if the application for extension of time, is granted. On ', 4 reference, he said he
would urge the Court to give a wider interpretation to what constitutes sufficient or good
reason in considering extension of time. Addressing the pertinent issue on the delay in
applying for the reference, Mr. Mfalila, stated that soon after delivery of the decision of the
learned Single Judge, \'J1thin two days he met with his client, the - applicant, Mwananchi
Engineering Contractors Corporation Officials. That although there was no dispute that the
position of the law taken by the Single Judge in the application was correct, a general
agreement had been reached that the matter -be taken on reference to the full Court.
Unfortunately, according to Mr. Mfalila, the Managing Director was outs of the country and
so, he, the Managing Director, could not be consulted until his return to the country when
the move to take up the matter on reference was approved. This accounted for the delay in
applying for the reference, Mr. Mfalila emphasized. '. 5 Furthermore, Mr. Mfalila's
personal family problems which occurred thereafter, also added to the delay. He was
bereaved and had to be away in Tabora for quite sometime sorting out family affairs. All
these reasons which accounted for the delay constitute good reasons to justify the
extension of time, Mr. Mfalila stated. If the extension of time sought is granted, Mr. Mfalila
further indicated, he would urge the full Court to give a wider interpretation of what
constitutes sufficient or good reason in considering extension of time. While conceding
that he had no difficulty with the current position of the law taken by the Single Judge in
considering extension of time, he took the view that the Court of Appeal has now come a
long way, it should go beyond the horizon in considering applications for extension of
time. A wider interpretation of what constitutes sufficient reason should be given. This,
given the opportunity, he would elaborate before the full Court. Professor Mwaikusa,
learned counsel for the respondent, strongly opposed the application. First, he said it is to
be observed 6 'I 1 that this is yet another incident of ,idelay on the part of the applicant. il
The application before the Single J~dge Munuo, J.A. involved delay in serving notice of
appeal on the re~pondent. In this application again I i the issue pertains to delay on th]
part the applicant in applying to j ' the Court for a reference after th'.e decision of the Single
Judge on 1 th 16 August, 2006. This, professor I Mwaikusa pointed out, was nothing other
than a manifestatiion of laxity on the part of the applicant. 1 Ij The reason given in the
affidavit in support of the application ' and the submissions by Mr. Mfalil], learned counsel
for the applicant, I 1is no sufficient reason for extending t the time, Professor Mwaikusa I I
further observed. Counsel maintained that the absence of the -1 -1 I I Managing Director of
the applicant,Corporation from the country does I not constitute sufficient reason bkcause
the process of applying for | the reference could be put in pla~e notwithstanding the
absence of the Managing Director. 7 Regarding the family problems which confronted Mr.
Mfalila, I learned counsel for the applicant, !Professor Mwaikusa, submitted that I without
belittling the family prgblems that befell counsel for the I1applicant, which, undeniably
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were unexpected, still arrangement I I should have been made for the: application to be
made within the I prescribed time. Professor Mwaikusa also conceded that sometimes, i
circumstances may constitute 990d reason for extension of time. I However, in this case, he
maintained that no such circumstances had I been disclosed. As no good reason had been
shown in this case for the delay, Professor Mwaikusa prayed for the dismissal of the
application. It is common knowledge that generally the criteria which is taken into account
in considerin~ extension of time limited by the I' rules or by any decision of the Court or
the High Court for the doing of any act authorized or require~ by the rules is whether
sufficient . I reason has been shown. In this case it is to be observed at once that though
coincidentally both i~ the application before the learned I . Single Judge in Civil
Application No. 5 of 2006 and in this application 8 the issue was the same, namely delay on
the part of the applicant, the decision in this application shall be based only on the
circumstances of the case before me and not any other. ~- In this light, the issue for
determination which, apparently learned counsel for both parties are at one with each
other is whether sufficient reason has been shown for th~ delay in applying for reference
within the time prescribed under rule 57 (1) of the Rules. In this regard, as already shown,
Mr. Mfalila, learned counsel for the applicant, had advanced two reasons. First, that the
Managing Director of the applicant Corporation whose name was not disclosed was outside
the country and second, Mr. Mfalila was bereaved shortly after delivery of the ruling in
Civil Application No. 5 of 2006 by the learned Single Judge. I intend to deal first with the
first ground ac;ivanced. Could the fact that the Managing Director of the applicant
Corporation was away outside the country constitute sufficient i reason to warrant
extension of time. Mr. Mfalila, learned counsel for the applicant, ardently maintained that
that was sufficient reason. This is so, Mr. ,» 9 Mfalila maintained because of th financial
implication involved in . preferring a reference to the full cdurt of this Court. I agree that a
reference to this Court invariably has financial implication to the parties involved.
However, it is my view that the mechanism for dealing with the }inancial issues such as this
is an internal arrangement for the pal concerned, the applicant in this case. In that
situation, it was opln for the administrative machinery of the applicant corporation to hLe
an alternative arrangement to take decision on what steps to Je taken when it transpired
that a reference had to be preferred. Without such alternative m chinery, I venture to think
that the possibility of the activities of the Ipplicant Corporation being brought to a hault if
the Man.agi~g Directof .is away cannot be ruled _out. This, I do not think 1s ordmanly
tenable m the day to day operations of the applicant Corporation or any oth] institution.
Likewise, for matters pertaining to court proceedings involving the applicant Corporation
the Jocess should not be brought to a ' I j hault on account of the Managing_ Director being
away from the country. For this reason, I am : increasingly inclined to accept I Professor
Mwaikusa's submission that the absence of the Managing I Director from the country does
n~t constitute sufficient reason to warrant the extension of time in which to make the
reference to the I full Court. I find no merit in this ground, I reject it. Next, I shall deal with
the iground that Mr. Mfalila, learned I counsel for the applicant, unexpectedly got
entangled in family problems in Tabora. One of his fa~ily members died, and so, he had to
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be in Tabora for quite sometime settling consequential family I problems after the death.
On this, Professor Mwaikusa conceded I' that such family problem was .unexpected, and
that sometimes circumstances such as this can constitute sufficient reason. With respect, I
agree with, Professor Mwaikusa's observation that matters involving death are unexpected,
there is no prior notice I to alert the parties involved. As happened in this case, shortly
after I the ruling in Civil Application ,INo. 5 of 2006' was delivered on 11 J 16.8.2006 Mr.
Mfalila found himself i.n such a predicament. He went I to Tabora where he stayed until
hi~ return to Dar-es-Salaam when I 1 time had run out for preferring the, reference.
Without any further I delay, counsel set about processing this application. ITI T Against
this background and circumstances leading to the delay I 'in preferring the reference, the
qu~stion to be considered is whether I such circumstances constitute sufficient reason for
the delay. For my I I part, I am inclined to accept Mr. M,'falila's contention that the answer I
"is in the affirmative. That the predicament which befell Mr. Mfalila at I I I the time and his
absence from )Dar-es-Salaam consequently was I I unexpected. This aspect, as said before
was also appreciated by ! Professor Mwaikusa, learned cou:nsel for the respondent. In the I
circumstances, I am satisfied that sufficient reason had been shown j I to explain the delay
in preferring the reference. I With regard to what Mr. Mfalila intends to urge the full Court
on II11) reference regarding what constitutes sufficient reason in extending ITIIIII;. 12
time, with respect, this is not relevant at this stage. So, I say no more. All in all, for the
foregoing reasons, the application is granted. The time is extended such that the applicant
is to file the reference within seven days (7) from the date of the delivery of this ruling.
DATED at DAR ES SALAAM this ih day of December, 2006. D.Z. LUBUVA JUSTICE OF
APPEAL I certify that this is a true copy of the original .
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