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IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA LABOUR DIVISION AT PAR ES
SALAAM (CORAM: MLYAMBINA, J., OPIYO, J., And MGANGA, J.) LABOUR APPEAL NO. 9547 OF
2024 CASE REFERENCE NO. 202404301000009547 EDWARD. A. GWIMO MICHAEL. N. AMANI. " %

JAMILA MGALUSI & 60 O TH ER S...... cccovvueveneenne APPELLANTS VERSUS TANZANIA BREWERIES
LIMITED.,............... ~../RESPONDENT
RULING

DateofLastOrder:29/08/2024DateofRuling:17/09 /2024 B.E.K. Mgarma, 3.Itisa
llegedthat,Edward.A.Gwimo,MchaelIN. Amani,JamilaA.Mgalusiandé6
0Others,theabovenamedAppellants,wereemployeesofTanzaniaBre
weriesLimited,theabovenamedRespondent.Itissaidthat,theAppella
ntswerestationedatArushaandDaresSalaam.In2005,theRespondent
terminatedemploymentoftheAppellantsbywayofretrenchment.Empl
oyeeswhowereretrenchedwereaggrievedwiththesaidtermination.It
isundisputedbythepartiesthat,employeeswhowerestationedinArus
hafiled Trade Dispute No. 10f2006beforetheIlndustrialCourtofTanzania,the
partiesbeingAndrewChampheneand1210thersv.TanzaniaBreweriesLimit
ed.Itisfurtherundisputedthat,employeeswhowerestationedinDares
Salaam fil ed Trade Dispute No. 11 0f2006 beforetheIndustrialCourtofTanzani
a,thepartiesbeinglsackKisangaandl1130Othersv.TanzaniaBreweriesLimite
d.Atthetimeofhearing,thelndustrialCourtofTanzaniav/V'e.'consolidated
theaforementionedtradedisputes,Afterconclusionofhearing,thelInd
ustrialCourtofTanzaniadeliveredthe~rjudgementanddecreethataggri
evedtheAppellants.Witharviewofchallengingthejudgementanddecre
eoftheIndustrialCourtof Tanzania,theAppellantsfiledReferenceNo.60Aof2
0O08beforetheIlndustrialCourtofTanzania,butthesaidreferencewas,d
ismissedforwantofmerit.Stillaggrieved,thoughafteralverylongproces
s,theAppellantsfiledthisappealbeforetheLabourCourttochallengeth
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ejudgementanddecreeofthelndustrialCourt,ofTanzania,Inthemem
orandumofappeal,the'"vt’~Appellanjs~riseckltotalofeightgrounds(8)
whichwefeelunnecessarytoreproduceinthisruling.Whentheappealw
ascalledonforhearing,beforegivingthepartiesthefloortoarguethegro
undsofappealraisedbytheAppellants,weprobedlearnedcounseltoaddre
sstheCourtoncompetenceoftheappealafternotingthat;(i)therewasun
certaintyonnamesoftheAppellantsasnamesoftheAppellantswereno
tannexedtotheappealhencedifficulttoascertainwhethertheAppellant
swerepartytotheabovementionedConsolidatedTradelnquirythatwashe
ardanddeterminedbythelndustrialCourtofTanzaniaand({@ilnocopyofp
roceedingsannexedtothememorandumofappeal. Respondingtotheiss
uesrelatingtothenamesoftheAppellantsraisedbytheCourt,Mr.Barnaba
Luguwa,learned.counselforthe*vAppellantssubmittedthattheproced

ureoffilingtheraforementionedTradeDisputeswasincompliancewith
Section, .2 7 o f th e Industria 1 Courts A c t o f Tanzania, Cap 60 R e vis e d 'Edition 2002. Hesub
mittedfurtherthatthesaidprovisionallowedthe\abourCommissionert
ofileLabourdisputesonbehalfoftheParties. Hewentontosubmitthatpl
eadingsoftheaforementionedConsolidatedTradelnquirywereinitiatedtot

helndustrial?Courtof"Tanzaniathroughaletterofthe'a$.''V>?LabourCommi
ssionerwithreferenceNo.KZ/U10/MG/1156/8datedl4thDecember-200
5eJHeaddedthat;thelistofnamesoftheemployeeswhowereaggrievedw
ithretrenchmentwassubmittedbytheLabourCommissionertothelndustrialC
ourtthroughtheabovecitedletter. ItwasfurthersubmittedbyMr.Luguwa
that;afterthesaidletterwasforwardedbeforetheIndustrialCourtofTa
nzania,thesaidCourtissuedaformthatwassignedbytheparties.Counse
lfortheAppellantsstronglysubmittedthatthelistofthenamesoftheemp
loyeeswhowereaggrievedwithterminationispartoftherecordsofthe

IndustrialCourt.WhenprobedbytheCourtastowhoaretheAppellants

inthisappeallMrrLuguwarespondedthatthereare63Appellantsonlywho

wereaggrievedwiththedecisionofthelndustrialCourtofTanzania.He
was,therefore,oftheprayerifthereisanecessityytheAppellantsbeallo

wedtoamendthememorandumofappealbyannexingtheirkiames..vy

UponbeingfurtherprobedbytheCourt,MrrLuguwasubmittedthat,tob

eopen,therecordsareconfusing,hefurthersubmittedthat, Trade Inquiry
No.l1of2006thatwasfiledinArushahadonlynine(9)employeeswhosigned

thesaid~isputef-ButitiswrittenAndrewChamfweneand1210Others.Hea

Isosubmittedthat, Trade Inquiry No. 110f2006thatwasfiled% DaresSalaamin
volvedIsackKisangaand1ll30thers,butthe'listhasll4peopleinsteadof
113whileitwasl;;'>supposedtobe.IlrackKisangaandl112Others.Hefurt
hersubmittedthatther~~resp|6)namesofpersoninthepresentappealwh

oarenotintheoriginalrecords.On absence of th e copy of pro c e e dings annexed to th
ememorandumofappeal,MrLuguwasubmittedthatthereisnospecific
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rulesprovidingwhatshouldbeannexedifapersonisaggrievedwiththed
ecisionoftheIlndustrialCourtofTanzania.Hestronglysubmittedthat
our laws do not state as to what should be annexedtothememorandumofappeal. Hea
ddedthat,ifthecopyofproceedingsisneeded,theAppellantswillseekle
aveoftheCourtandapplyforamendingthememorandumofappealanda
ttachit.Onhisturn,asregardstothefirstissueonlistofnamesofAppellant
s,MrRahimMbwambo,learnedcounselfortheRespondentadmittedthe
listwasnotattached.Hethensubrijittedthat,theAppellantsarechallenging
thedecisiondeliveredonl2thMay2008in Reference No. 60A 0f2008originating
from consolidated Trade InquiryNo.10f2006 and110f2006filedatArushaandDa
resSalaamrespectivelywhereinapplicantswere.234.Hestronglysubm
ittedthatthereisnoevidenceprovingthatthe63Appellantsinthisappe
alwereparttoReference No.60A 0f2008. That,theAppellantsweresupposedto
provetotheCourtthattheywerevApartiesto Re ference No. 60A0f2008. Headde
dthat;byreadingReferencerNo.&0Ao0f2008,itisnotknownwhetherthehere
inAppellantswerepartiestothesaidreferenceasthereisnoproceeding
soranydocumentwhichshowsthattheAppellantswerepartiesto Reference
No. 60A o f2003. On th e prayer to am end th e m em ora ndum of a p p e a I, Mr. Mbw ambo sub
mittedthatsinceitisdifficultfortheAppellantstoestablishthattheywerep
artiestoth e Reference No.60A0f2008,eveniftheCourtallowsthemtoamendt
hememorandumofappealbybringingthelistof63names,still,thatcanno
tprovethattheywerepartiestoReference No.60Ao0f2008. Hesubmittedfurthe
rthat;theCourtisnotanAngelofthedoortosensethattheAppellantswe
repartiestoReference No.60Aof2008ratheritisboundbytheadversarialsyste
m.Hence,itistheAppellantswhoaresupposedto*v.proveonwhattheyal
legebecausetheCourtstandsasareferee.Heconcludedbystatingthatanu
llitycannot-be\t..amended(*r'andthatAppellantsweresupposedtocom
etoCourtwithcleanhands.Inrejoinder,Mr.Luguwa,submittedthattho
sewhowereintheconsolidateddisputearethesamewhowereinReference
No.60Aof2008andthatissuecanbeclearedbytheoriginalrecords.Headde
dthatjitisthedutyofthe'Courttoissuecallingoforiginalrecordsand'k."th
attherecordof~Reference No.60Ao0f2008m\\speakforitself. "ShjAftpr,Rearings
ubmissionsonbehalfoftheparties,wecalledtheoriginalrecordsofthe
consolidated Trade Inquiry No . 1 o f 2006 and Trade Inguiry No. 11 o 2006 a n d Reference No.
60Aof2008tosatisfyourselvesastowhowerethepartieswithaviewofdispo
singtheissuerelatingtothenamesoftheAppellantsinthisappeal.Itwasc
orrectlysubmittedbyMr.LuguwathatTradeInquiryNo.1of2006wasfiledbe
forethelndustrialCourtofTanzaniabytheLabourCommissioner.Havi
ngperusedtheoriginalrecord,wefoundthat,onl4thDecember2005,
R.A.Teemba,theLabourCommissioner,signedaletterwithreferenceN
0.KZ/U10/MG/156/8forwardingaTradeDisputebetween Andrew Ch
ampheneand90thersivTanzaniaBreweriesLimitedtotheChairmanofthelInd
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ustrialCourtof Tanzania.Thesaidlettershowsthenatureoftffesrjispute
andthereliefsHiyclaimedthereofwasreceivedatthelndustrialCourtof
Tanzaniaon30thDecember2005.Thesaidletterreadsinpart:'SHERIA YA
MAHAKAMA YA KAZI, 1967 UCHUNGUZIWAMGOGORO 14~4 KIKAZI :V KATI YA ANDREW
CHAMPHENE NA WENZAKE 9................ W ATATAMIK AJI'T "-t- * NA TANZANIA 'BREWERIES
LTD.cutrieiiiieicneeeenaenne MLALAMIKIWA' "%]Jtv;"'We:have. poted thattheabove quotedle
ttera uthore d bythe Labour Commissionerdidnotmentionthenamesofthose
Nine(9)employeesoftheRespondentwhowereaggrievedwithretrench
ment.Thatnotwistanding,itisclearfromthesaidletterthat,thetheLab
ourCommissionerforwardedtothelndustrialCourtofTanzaniaaTrade
InquiryinvolvingTen(l0)employeesagainsttheRespondent.Itisalsor
evealedintherecordthat,onl6thJanuary2006,Hon.K.M.M.Sambo,the
DeputyChairmanoftheIndustrialCourtofTanzania,issuedasummonsc
alingthecomplainantstofledocumentsrelatingtothecomplaint(kumbu
kumbuzamadai). Thesaid summonsreadsashereunder: MAHAKAMA YA KAZI
UCHUNGUZI WA MGOGORO1WA200pBainayaANDREWCHAMPHENENAWENZA
KE97.. ... WALAtAMIKAJI Na TANZANIA BREWERIES LTD................ .. ;o0 . MIALAMIKIW
A KUMBUKUMBU YA MADAI NA.HOJA ZA MWAJIRI ""Vi- . Mgogoro wa kikazi uliotajwa
umeletwa nibeje ya Mahakama ya Kazi chini ya Sheria ya Mahakama ya Kazi na W a zin~a Kazi. /
Kabla haujapangwa kusikilizwa "*mlalamikaji/walalamikaji unatakiwa / wanatakiwa kuieta
kumbukumbu za madai (Memorandum) kufikia sa a 9.30 a/asiri tarehe 2/2/2006 ria~ upeieke/
wapeleke nakaia ya madai hayo kwa mlalamikiwa moja kw,a moja. \ A Itn e tolew a jia mi leo
tarehe 16/1/2006 S9d % ; KM .M SAMBO N~IB U MW ENYEKITI JMAHAKAMA YA KAZI../(Emp
hasisisours).Weshouldtakearesthereandcommentthat,thereisnolet
terorevidenceshowingthattheLabourCommissionerforwardedthedispute
betweenAndre w Champheneand970thersv.TanzaniaBreweriesLtdshowninth
equotedsummons,rather,theLabourCommissionerforwardedthedisputebe
tweenAndrewChampheneand9Othersv.TanzaniaBreweriesLtd.Itisunkno
wnastowhereatotalofEighty-Eight(88)complainantscamefrom.Thel
eastwecansayisthat,atthetimeoftypingthesaidsummons,numberSev
en(7)wasaddedInfrontofNine(9)tomakeitNinety-Seven(97).Weareoft
hatconsideredviewbecause,thereisnoanyotherretterthatwassigned
bytheLabourCommissionershowingthatcomplaintswereNinety-Seven(97)
andnotNine(9). Thatiswhere.theconfusionstarted.**S.x:~'Inourfurth
erperusaloftheoriginalerecord,wefoundaletterdated30thJanuary200
6byBarnabalLluguft/a;Advocate,withreferenceNo.BL/ADV/VOL.27/02t
otheChairmanoftheIlndustrialCourtofTanzaniatitled'YAH: KUMBUKUMBU
YA MADAI-WADAI9'givingbackgroundoftheTradelnquiryandthereliefscla
imedthereof.Totheif"saidletter, Mr.% Luguwaattachedvariousdocum entsi
ncluding"vv:
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(11)

ViV.retrenchmentpackagespaidtoNine(9)complainants.Itisthrou
ghthe.-Ovsaid,documents,wenotedthenamesofthecomplainantsas;(1)
AndrewJohnChamphene,(2)WilsonMafitNatal,(3)RichardKuwese
Tarimo,(4)AbtwalibIsmailMsuya,(5)PeterFrancisSempombe,(6)
PauloKiritaTarimo,(7)AlbinusSenga,(8)AlexTitoFungoand(9)Ally
HamisPelly Wehavepointedhereinabovethat,theletterbytheLabo
urCommissionershowedthatthesaidTradeinquirywasinvolvingAn
drewChampheneandNine(9)OthersononehandandTanzaniaBrew
eriesltdontheother.Inotherwords,thesaidTradelnquiryinvolvedT
en(l0)complaininatsbuttheletterbyLuguwaadvocateindicatedat
otalofnine(9)complainantsonly Therecordshowsfurtherthat,on
15thMarch2006,TanzaniaBreweriesLtd,filed"answertothememora
ndumofclairp"thatreadsinpart:'INTH EINDUSTRIAL COURT O E TANZANIA
ATARAUSHA\; ENQUIRY NO. 202006 Xsic) ANDREW CHAMPHENE AND 970 THE
RS e COMPLAINANTS VERSUS TANZANIA BREWERIES

LTDuuuviiier veiiiiniininicinieccnneccssneeeees RESPONDENT ANSWER TO TH E MEMORANDUM O F
CLAIM/.-N2Inthesaid|answerrtothememorandumofclaim,among
othermatters,theRespondentraisedthreepreliminaryobjectionsn
amely,(()theinquiresbadinlawandcannotbemaintainedinthattheo
ther

I"-SfComplainants,withtheexceptionofAndrewChamphene,areunkno
wn, *e Ve

theinquiryishopelesslytimebarredand(ii)thememorandumofCla
imisincurablydefective.On3rdApril2006,Mr.BarnabaLuguwa,advoc
atefiledareplytothepreliminaryobjection.Thesaidreplyreadsinp
art: IN TH E INDUSTRIAL C OURT O F TANZANIA ATARAUSHA ENQUIRY NO. 1 O F 2006
ANDREW CHAMPHENE AND 97 OTH ERS .....cccoocevvvuueeene. COMPLAINANTS VERSUS
TANZANIA BREWERIES LTD....cooviiiniiininiininiiiiniennncnineessnnesenees RESPONDENT REPLY TO THE
PRELIMINARY OBJECTIONS S™

That, the PreliminaryObjectionismisconceivedduetothefactthatthename
sofall9BemployeeshavebeenforwardedtothisCourt.Inactualfactthe
employeeswho,areContestingareonly9.Theseare:;

ANDREWJOHNCHAMPHENEIii. WILSONMAFITANATAI~Hi. RICHARD
KUWESETARIMO~iv.ABUTWALIBISMAILMSUYAV.PETERSEMPOMBE
FRANCISVi.PAULOKIRITATARIMOViIii. ALBINUSSENGAViii. ALEXANDERT
ITOFUNGOix.ALLYHAMISPELLY.Seetheattacheddocumentmarked
collectively"P3"thisdocume~ . ,nVtrwilasforwardedtotheCommissioner. S
eealsoletterK2/uJo/MG/156/8(sic)datedl4thDecember2005mark
edP.4/'/-(Emphasisisours)Wewishtopointoutalbeitbrieflythat,wehave
carefullyperusedtheoriginalrecordandfoundonlyrulingsthatdispo
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sedpreliminaryobjectionsrelatingtolimitationoftimeandthememo
randumofclaimsraisedbytheRespondent.Inshort,thereisnorulingr
elatingtotheidentityornamesofthecomplainants.Itisourfirmview
that,thesaidpreliminaryobjectionwasnotdisposedasthereisnore
cordshowingthatitwaswithdrawn.Itisourfurtherviewthat,hadth
atpreliminaryobjectiondisposedof, orelseshown to have been withdra wn
afterMr.Luguwa'sreply/["v»admittingthattherewereonlyNine(9)Co
mplainants,theproblemwehaveencounteredinthismatterwouldh
avebeenclearedfromthestartofhearingconsolidatedTradeIlnquiry
No.10f2006andNo.110f2006. Thataside,amongstthedocumentsmar
kedasP3inthereplytothepreliminaryobjectionquotedhereinabove,is(i)
aletterdated8thJanuary2005signedby~Nine(9)complainantsdirecte
dtoBarnabaLuguwa,advocatetitled"YAH: KUPUNGUZWA IDADI YA V'
WALALAMIKAJIVWA KESINO MG. 1156 and (ii)alettersignedbyBarnaba4lLug
Uw3JvithreferenceNo.MG/1156/3dated14thMarch2005.f'r,-toKa
mishaMkuu,WizarayaKazi,MaendeleoyaVijananaMichezo,P0O.Box
9014DaresSalaam.Intheletterdated8thJanuary2005titled"YAH:
KUPUNGUZWA IDADI YA WALALAMIKAJI WA KESI NO MG.1156"signedbythecompl
ainantsitwasmadeclearthat,therewereonlyNine(9)complainant
swhowereaggrievedwithterminationintendedtoproceedwiththed
ispute.Thesaidletterreadinpart:..HivyoKikaokilifanyikatarehe6/1/
2005nawalalamikajiwalioamuakuendefeanaKESIYAMADATIiliyofung
uliwaupyakwaKamishnaKaziDSM (sic)kuwaTISATUkamam ajinayaliyoo
rodheshwahapachini: JIN A SAHIHI

1. ANDREW JO H N CHAMPHENE ...signe d

2. WILSON MAFUA NATAL...... *MAREHEMU-20-02-2005 n o t signed*

3. RICHARD KUWESE TARIMO..........cccccuuu... signed

4. ABUTWALIB ISMAIL MSUYA......cccceouueeuee signed ,; \

5 PETER SEMPOMBE FRANCIS......cccoecveennee. signed \

6 PAULO KIRITA TARIMO.....cccccerreveiinceienannes signed, ~ Z ALBINUS
SENGA......iiitrtetrctretenteeteenteeneeenene signed

8.  ALEXANDER TITO FUNGO.......ccccereuerenen. signed

9. ALLYHAMIS PELLY.....coccevuivininrrinenneneennene ijsighedsHaondiowalalamikajiwaKesi

yaMadaiNo.MGl1l56iliyopokwaKamishnawa/raz/z?5M./(Emphasis
isours). Itissurprisingthat,intheletterdated8thJanuary2005quote
dshortlyhereinabove,astarwasputinfrontofthenameofWilsonMa
fitaNataifollowedby,thewords"Marehemu-20-02-2005.Wehavepo
intedouthereinabovertfiat/thedisputewasforwardedtothelIndus
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trialCourt'l'i?*ofTanzaniaby*"theLabourCommissioneronl4thDecem
ber2005,throughajletterwithreferenceNo.KZ/U1l0/MG/156/8.1tis
ourfindingsthat,atthetimeofforwardingthedisputetothelndust
rialCourtofTanzaniabytheLabourCommissioner,thesaidWilsonM
afitaNataihaddied,yetitwasindicatedthatWilsonMafitaNataiwasa
mongsttheemployeeswhofiledthedispute.Thatitself,thoughnotas
ubjectofourdiscussionwouldinvalidatethecomplaint.Again,theab
ovementionedletterauthoredbyBarnabaluguwaonl4thMarch2005wa
stitled:'SHERIA YA MAHAKAMA YA K A Z 11976 MGOGORO WA KIK A ZI BAINA YA
ANDREW JO H N CHAMPHENE NA WENZAKE 97.............. WALALAMIKAJI NA TANZANIA
BREWERIES LTD....cuuviiiiiiiiiinieniieieiieeeencnecesennees MLALAMIKIWA :'PYAH: M AELEZ O YA
WALALAMIKAJI"1v-In the said letter, Mr. Barnaba Luguwa stated ... Nim atum a in
iyanguofisiyakoitawatendeahakiwalalamikaji'vV.wakesihiibilayau
cheleweshajfwowote,piaofisiyakoitambuekwambakuanzialeotare
hel4/03/2005idadiyawaliobakiax:\kwenyekesihiiniwalalamikaji; TIS
A TU. KIAMBATANISHOE /(Emphasisisours).“Wondersaremanyandin-de
ed,wehavewondered,astohowthenumberofcomplainantsinTrade
InquiryNo.1of2006thatwasfiledbeforetheIndustgalCourtofTanzan
iaatArushacontinuedtoincreasefromTen(10).,toNinety-Eight(98).B
ut,thatwasnottheendbecause,summon~issuedbytheCourton23rd
October2007showsthattherewereOneHundredTwenty-Two(122)c
omplainants.Fromthatdate,alldocumentsincludingCourtRulingscited
thepartiesasAndrewChampheneandl210Othersv.TanzaniaBreweries
Ltd. Thereisnodocumentintherecordshowinghowthenumberarosef
romTenComplainants.Weshouldpointoutthat,annextureEtothes
aidletterIsa piece of paper sh owingth enamesoftheabovementionedCompl
ainants,theiraddressinArusha,theirtitteandmonthlysalary. Wesho
uldfurtherpointoutthat,annextureP4tothesaidletterisalettertha
twassignedonl4thDecember2005byR.A.Te~~ba,therLabourComm
issionerforwardingthedisputetotheIndustrialQourtofTanzanias
howingthat,thedisputerelatestoTen(I1Q)% Complainantsonlyasdisc
ussedhereinabove.Fromtheforegoing,itisourconsidered"opinio
nthat,thedisputethatwasfiledasTrade Inquiry,No,10f2006intheIlndust
rialCourtofTanzaniaatArushainvolvedTen(10)Complainants,na
m e ly Andrew John Champheneand9 OthersasreflectedIntheletterbythe..'
f'bi,'V.LabourCommissionerthatforwardedthedisputetothelndus
trialCourtofTanzaniaafterjzonsideringtheletterauthoredbyBarnaba
Luguwa.

- fiWenovkturntotheTradeInquiryNo.1llof2006thatwasinstitutedin
thelIndustrialCourtofTanzaniaatDaresSalaam.Wepainstakingly,p
erusedtherecordstoascertainthenamesofthecomplainantsinthis
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Tradelnquiryandfoundthat,thereisneitheraletterbytheLabourC
ommissionerforwardingthedisputebetweenIsack Kisanga and 113
Others v. Tanzania Breweries Limitedtothe Court, norMemorandumofclaimsan
danswertothememorandumofclaims.Theonlydocumentsavailabl
eisaletterdated4thMayl1999signedbylsackKisangadirectedtoExecu
tiveDirector(Utumishi) TBLtitled"YAH. MALALAMIKODHIDIYAM A LIP
ONAMAFAOKWAWAFANYAKAZI2127ULIOPUNGUZWATAREHE30/
04/1999"andaletterwithreferenceNo.BL/ADV/VOL47/06datedé6th
April2006signedbyBarnabalLuguwa,advocate,directedtotheHonou
rableChairmanoftheIlndustrialCourtofTanzaniaapplyingforCons
olidationofTrade Inquiry No. 1 o f 2006 between Andrew Champhene and Eight, Others
v. Tanzania Breweries Ltd a n d Trade Inquiry No, 11 o f 2006 between Isack Kisanga and
Others v, Tanzania Breweries Ltd. Theaforementionedletterseekingconso
lidationoftheaforementionedtwoTradeIlnqurieswastitled:

ee_]

'Y/\H: KUSiig~IZW A PAM OJA (CONSOUDATION ) MAOMBI YA MGOGORONAMBA1YA2006
KATIYAANDREWCHAMPHENENAWENZAKEWANAN ED k ffbl YA TANZANIA
BREWERIES LTD NA MAOMBI YA --MGOGORO/NO. 11 YA 2006 K ATI YA ISACK KISANGA NA
WENZAKE D HIDI YA TANZANIAbreweriesZ.7Z>/(Emphasisisours). Theaforementi
onedletterseekingapplicationforconsolidationwasreceivedbythelInd
ustrialCourtofTanzaniaonlO0thApril2006.Wehavepointedoutawhileth
at,theonlylettershowingthatlsackKisangaand212Otherswerecompla
iningagainsttheRespondentisalettersignedbylsackKisangaon4thMa
yl999directedtoExecutiveDirector(Utumishi)TBL.Weshouldmakeitcl
earthat,thesaidletterdidnotforwardthedisputetothelndustrialCour
tofTanzania.Weareofthatfirmviewbecause,intermso fsection 6(2) and

8(a) , (b), (c) and 10 o f the Industrial Court o f Tanzania, A ct No-20f1993,itwastheLabour
Commissioneroranylabourofficer,aujhorizedbythe'vlabourCommis
sionerwhowasmandatedtoforward.~disputestotheIlndustrialCourtofT
anzania.IlnabsenceoftheletteroracertificatebytheLabourCommissioner
forwardingthedisputeb etween Isack > Kisanga and 212 Others v. Tanzania Breweries, w
ecannotconcludethatthesaidTradeInquiiywasproperlyfiledbeforethelInd
ustrialCourtofTanzanig.Withthatinmind,weareoftheviewthat,anap
pealarisingfrom Reference No.60Aof2008originatingfromrft',!"'proceedings
o fth e Consolidated Trade Inquiry No, 10£f2006 and No.11£~00<Lcannotbecompete
ntlybeforethisCourt.Itisoteconsideredopinionthat,submissionsby
Mr.Luguwa,thatpleadingsoftheaforementionedConsolidatedTradeInqu
irieswereinitiatedthroughaletterwithreferenceNo.KZ/U10/MG/1156/
8datedl4thDecember2005signedbytheLabourCommissionercannotb
evalid. Weareofthatsettledopinionaswehavepointedhereinabovetha

Research copy - Verify against the source 8/12



ESherla LABOUR APPEAL NO 9547 OF 2024 EDWARD A GWINO VRS TANZANIA BREWERIES LIMITED

t,tinthesaidletter,theLabourCommissionerindicatedthatthecomplain
antswereAndrewChampheneandNine(9)Othersonly Thereisnoeviden
cewhatsoeverintherecordsshowingthattheLabourCommissionerfor
wardedtotheIndustrialCourtofTanzaniathedisputebetweenlIsackKisa
ngaand2120thersagainsttheRespondent.Moreso,submissionsbycouns
elLuguwathat,uponreceiptoftheletterfromtheLabourCommissione
r,rtheIndustrialrCrirtofvlanzaniaissuedaformthatwassignedbythepa
rties,isnotsupportedbytherecordofthesaidCourt.Intherecordofthes
aid Consolidated TradeInquiryNo.10f2006and110f2006there;isnorecordtha
twassignedbythepartiesshowingthenamesofthecomplainants.Wealsope
rusedtherecordoftheCourtinrelationtoReference No.60Aof2008andfoun
dthat,applicantsinthesaidReferenceapplicationdidnotdisclosetheirn
ames,saveforlsackKisangaandAndrewChamphene.Wearepfthatconsider
edopinionbecause,documentsinthesaid. Referenceshowsthat,partiesw
erelsackKisangaand%,4vAndrewChampheneand2340Othersv.Tanzaniab
reweriesLtd. ApartfromthenamesofAndrewChampheneandIsackKisa
nga,therearenoothernamesoftheapplicantswhofiledth esaidReference
No.60Aof2008beforethelndustrialCourtofTanzania,whichisthesubjec
tofthisappeal Mr.Luguwaa fterhadaglimpseoftheabovefactswhenhesubmitt
edafterbeingprobedbytheCourtthat,namesoftheAppellantsinthisap
pealareconfusingandhisfindingsthatSixAppellantsinthisappealwere
notparttotheoriginalConsolidatedTradeInquiry.Inourview,thattellsalla
stowhyweraisedtheissuerelatingtothenamesoftheAppellants.Thead
missionbyMr.LuguwathatSix;(|)Appellantsinvthisappealwerenotpar
tytotheoriginalConsolidatedTradeInquiryeitherNo.1of2006andNo.110f2
006leads,ustoconcludethat,thereofr'isuncertaintyonthenamesofth
eAppellants;Itisthereforeourviewthat,hearingthisappealwiththism
uchuncertainty,willbegivinga/roomtopersonswhowerenotpartiestoth
e Consolidated TradeInquiryNo.10f2006andNo.110f2006,hence,notpartofRe
ferenceNo.60Aof2008fromwhichthisappealemanates,toformpartof
whattheywerenotoriginallypartof."v,/"Apartfromitheforegoing,inthe
ElectronicCaseManagementSystem(eCMS),Appellantsindicatedthat,
theappealisbyEdward.A.GwimoagainsttheRespondent.Atthetimeof
filingthisappeal,itwasnotindicatedthattheappealisbyEdward.A.Gwi
moandOthersagainsttheRespondent.Itisonlyinthememorandumofap
pealwhereitwasindicatedthattheappealwasfiledbyEdwardA.Gwimoa
ndOthers.Thisleadstoourconsideredviewthat;theappealwasimprop
erlyfiled.Assumingthatitwasproperlyfiledandthat,theerroriscurabl
e,themostimportantissueis;whethertheAppellantswerepartiestoReference
No.60Aof2008thatwasfiledbeforethelndustrialCourtofTanzania,the
subjectofthisappeal,aswehavepointedouthereinabove.Ourventureinthem
atterdid.Notendthere.WealsoreadthejudgementoftheIndustrialCou
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rtofTanzaniainRe ference No. 60Aof2008dated18thSeptember2009andfind
that,tfygpartiesareAndrew Champhene and Isack Kasanga and Others v. Tanzania
Breweries Limited. Thereisnoproofthat;theAppellantswereparttothesaid
proceedings.WithoutproofthattheAppellantswereparttothe Consolida
ted TradeInquirrNo.10f2006and110f2006 an d Reference No. 60A 0 f2008,itcanno
tbesaidthattheyhavelocustofilethisappeal. Weareofrha|:firmviewbeca
usethenamesofthepartiesinthejudgementrthe;IndustrialCourtofTa
nzaniain Reference No.60Aof2008aredifferentfromthenamesoftheAppell
antsinthisappeal.AssumingthatAppellantswerepartytothesaidIndu
stria 1 Court o f Tanzania Re ference No. 60A 0f2008,ofwhichevidenceiswanting,int
heappealathand,theAppellantsweresupposedtomaintainthenameso
fthepartiesastheyappearinthejudgementofIndustrialCourtofTanzan
iain Re ference No. 60A0f2008.Changeofnamesweresupposedtobedonebyle
aveoftheCourtasitwasheldbytheCourtofAppealinthecaseofBoardof
Trustees o f the Public Social Security Fund (PSSSF) vs William Mwakitalu & Others (CivilAp p
licationNo0.713/010f2022)[2024]TZCA361(15May2024)and Inter Consult
Lim ited vs Nora Kassanaa & Another (CivilAppealNo0790f2015)[2019]TZCA633(8
February2019),.In.InterConsultscase(supra),theCourtofAppealheld
inter-alia t h a t: 7/7 this case a p a rty to the suit has be en changed/without an order o f the I1'?'
trial Court...Be it as it m a y we agree with Mr. Vedasto that substitution o f the appellant's name
from International Engineering Consultancy Services Ltd to In t e r Consult Ltd without a ny
specific order o f the trial Court was an irregularity which was f a tal.. We, therefore, find the
appe al is incompetent liable to be struck o u t / Emphasisiaddedi,lrIntheappealathan
d,thereisnoproofthat,leavewassoughtandgrantedbytheCourt,forth
eAppellantstochangethenamesthatwasitusedinthe*s.Industrial;Court
ofTanzaniaReference No.60A0f2008to«V*thenames;used;*irithisappeal.Gui
dedbytheabovequoteddecisionofl'theCourt,ofAppeal,weconcludet
hat,thisappealisincompetentbecause,thereisnoproofthatAppellant
ssoughtandweregrantedleavebythisCourttochangethenamesofthep
artiesfromtheoneappearinginthejudgementoftheIlndustrialCourtofT
anzaniain Reference No. GOA of2008X.othenamesusedinthisappeal.Inadditio
ntotheforegoing,theAppellantshaveindicatedinthememorandumofapp
ealthat,theappealisbyEdward. A. Gwimo, Micha el N. Am a ni, Ja mila Mgalusian d 60
Oth e rs a g a inst Tanzania Breweries Limited. Theissueis,whoarethe600thersundi
sclosed?Weareoftheviewthat,thishasleftaroomforanyotherpersonf
romanyangleofthecountryorworld,tocomeatanytimeinfutureand.ci
aimthathe/sheisoneofthe600therundisclosedpersons.1ThisCourtca
nnothearanddeterminethisappealwithuncertainnamesoftheAppell
antsasthatcanbeaninvitationforotherpersonswhowerenotpartiestot
heIndustrial Courto f Tanzania. Reference No. 60A 0 2008, iftheappealisallowed,t
oclaimthattheywerepartiesandfuelmorecasesandclaimsagainsttheR
espondent.Wearenotpreparedtocreatesuchchaos.Infact,theCourto
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fAppealwasconfrontedwithasimilarc%T'’ ---KlsituationinthecaseofHs
uChinTai&360thersv.TheRepublic, VCriminalAppealNo0.3450f2009 (unrep
orted).InHsuChinTaiscase,vW*(supra),thenoticeofappealread:TAKENO
TICEthatHSUCHINTAI&360THER S appeals to the Court o f Appe al o f Tanzania...' In
HsuChinTaiscase(supra),theCourtofAppealdiscussedthecompetenc
eofthequotedNoticeofAppealandheldasfollows:A question we ask ourselves,
is this a jo in t notice o f appe al? With respect, we thinknotItisonlyoneappellantHsu
Chinwhohasbeenidentifiedbyname.Therestarereferredtoas"OTHERS",
butwhoaretheyyHowdoweknowthatthe"36others"weredesirousofappe
aiingtothisCourt?Withrespect,thusisnotajointnoticeofappeal. Thenames
ofallAppellantsshouldhavebeenmentionedinthenoticeofappear
[Emphasisadded]Consequently,theCourtofAppealfoundtheNoticeofAp
pealincompetentandstruckitout.ThisCourthastakenasimilarstance
in th e case o f Ally forodha & 1673 Others vs The Permanent % Secretary M inistry o f Finance
and Attorney General (Misc.ApplicationNo0.4210f2022)[2022]TZHCLD1096(1
2December2022)and Justus Mazenao & 41 Others vs tanzania Portland Cement Pic (M is
c.ApplicationNo.20f-2022)[2022]TZHCLD53(25February2022).?"c.Fort
heforegoing, we,jjerebynullifyproceedingsoftheconsolidated Trade
Inquiry Noflof2006 andNo.110of2006becausetherewasviolationoftheprovis
ionsofsection6(2)and8(a),(b), (c)and10 o fthe Industrial [Court o f Tanzania, Act No.
20£1993. We furthernullify t*p\% >.*proceedipgsof Reference No. 60A 0 f2008that
emanatesfromproceedingsofthesaid Consolidated Trade Inquiry No. 1 o f 2006 and
No.110f2006,thesubjectofthisappeal. Wehavereachedthatconclusionfort
hereasonsthat,noappealcanstemonanullityasitwasheldbytheCourto
fAppealinthecaseofIsmail RashidvsMariamMsati(Gv\lAppealNo.750f201
5)[2016]TZCA786(29March2016).Afterfindingthatallwhatwehavedis
cussedhereinabovehasdisposedtheappeal,wewilltherefore,notdisc
ussotherissuesthatweraisedinthisappeal.DatedatDaressalaamthis
17thSeptember2024JUDGEM.P.OpiyoJUDGEIfB. E. K. Mganga JUDGERulingd
eliveredanddatedthisl7thSeptemberinChambersinthepresenceofBa
rnabaluguwa,AdvocatefortheAppellantsandintheabsenceoftheResp
ondent. JUD GE M.I]JUD GE
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