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Ipha\aspnum\faauto\adjustright\rin0\lin720\itapO\ipgp1\pararsid15362900 {\rtlch\fcs1 \ab\af0
\ltrch\fcs0 \b\insrsid2241246\charrsid15362900 (An appeal from the j}

{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid15362900 udgment of the High Court (Comm}{\rtlch\fcs1l
\ab\af0 \ltrch\fcs0 \b\insrsid15362900\charrsid15362900 ercial}{\rtlch\fcs1 \ab\af0 \ltrch\fcs0
\b\insrsid2241246\charrsid15362900

Division) at Kampala in High Court Civil Suit }{\rtlch\fcs1 \af0 \ltrch\fcs0
\b\insrsid2241246\charrsid15362900 No. }H\rtlch\fcs1 \ab\af0 \ltrch\fcs0
\b\insrsid2241246\charrsid15362900 432 of 2001 dated \line }\rtlch\fcs1 \af0 \Itrch\fcsO

\b\insrsid2241246\charrsid15362900 }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0
\b\insrsid2241246\charrsid15362900 25th September 2003 before Justice James Ogoola)}
{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid15362900\charrsid15362900

\par }\pard \ltrpar\s15\qj \li0\ri0\sb100\sa240\sbauto1\s1360\slmultl\widctlpar\wrapdefault\aspalp
ha\aspnum\faauto\adjustright\rin0\lin0\itapO\ipgp1\pararsid11429739 {\rtlch\fcs1 \ab\af0
\ltrch\fcs0 \b\ul\insrsid2241246\charrsid11429739 RULING OFTHE COURT }{

\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid15362900
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\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 When this application was ca}
{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid15362900 lled for hearing, Mr. Masembe}{\rtlch\fcs1 \af0
\ltrch\fcs0 \insrsid2241246\charrsid11429739

Sewanyana Kanyerezi, co}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid15362900 unsel for Applicant/
Respondent }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 objected to the

commencement of the hearing of the application, which he himself filed in court, to strike out
Civil Appeal No. 10 of 2004 pending in court between the parties. The }{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid15362900\charrsid11429739 objection}{\rtlch\fcs1l

\af0 \Itrch\fcs0 \insrsid2241246\charrsid11429739 was based on the ground that since the }
{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 filing of the application, the 1st}{\rtlch\fcs1 \ab\af0
\ltrch\fcs0 \b\insrsid2241246\charrsid11429739 }{\rtlch\fcsl

\afo0 \ltrch\fcs0 \insrsid15362900 respondent, Hari}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739 Chand Goyal had passed away and to date }{\rtlch\fcs1 \af0
\ltrch\fcs0 \insrsid1258195 there has been no substitut}{\rtlch\fcs1 \af0

\ltrch\fcs0 \insrsid2241246\charrsid11429739 ion of his legal}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid1258195 representative on the record.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 Counsel contended that unless }
{\rtlch\fes1 \af0 \ltrch\fcs0 \insrsid1258195 and until such substitution is}{\rtlch\fcs1 \af0o
\ltrch\fcs0 \insrsid2241246\charrsid11429739

made, the hearing of both the app}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 lication and the
appeal cannot }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 validl

y proceed. Relying on Rule 96 of the Court of Appeal Rules Directions, 1996, counsel pointed out
that it was essential to have the legal representative of the deceased on record to prosecute the}
{\rtlch\fecs1 \af0 \ltrch\fcs0 \insrsid1258195

application and the appeal.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 Counsel cited the case of }
{\rtlch\fcs1 \ab\af0 \Itrch\fcs0 \b\insrsid2241246\charrsid11429739 Ahmed Bin }{\rtlch\fcs1 \ab\af0
\ltrch\fcs0 \b\insrsid1258195 Ah}{\rtlch\fcs1 \ab\af0o

\ltrch\fcs0 \b\insrsid2241246\charrsid1258195 med Kassim Kisais }{\rtlch\fcs1 \af0 \ltrch\fcs0
\b\insrsid2241246\charrsid1258195 Vs Syed}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739 H\rtlch\fcs1 \ab\af0 \ltrch\fcs0

\b\insrsid2241246\charrsid11429739 Abdulla [1958] EA 60. }{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739 He explained that the rationale in that case was to guard
against injustice to a non party who should not be boun}{\rtlch\fcs1 \af0
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\ltrch\fcs0 \insrsid1258195 d by a decision made in his }{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739 absence. Such person would be justified to return to Co

urt to have the case retried and that the doctrine of res judicata would not be applicable. Counsel
then prayed Court to stay the hearing of this application unt}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid1258195 il proper substitution of the 1}{\rtlch\fcs1

\afo0 \ltrch\fcs0 \super\insrsid1258195\charrsid1258195 st}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid1258195 respondent by his legal representative.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 In reply, Mr. Oscar K

ambona, counsel for the Appellant/Respondents opposed the objection. He confessed he was at a
loss as to whether this was an objection or an observation which required no Court ruling. }
{\rtlch\fes1 \af0 \ltrch\fcs0 \insrsid1258195

\par However, while conceding t}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 o
the provisions of rule 96 of the Court of

Appeal Rules Directions, 1996, he argued that in the circumstances of this case, substitution was
not essential. To him, this was only a pro}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 cedural
matter and he had got }{\rtlch\fcs1 \af0 \ltrch\fcs0

\insrsid2241246\charrsid11429739 instructions to oppose the application from the deceased prior
to his death. He contended that as far as he was concerned, those were sufficient instructions for
them to proceed with this applicat}{\rtlch\fcs1 \af0

\ltrch\fcs0 \insrsid1258195 ion.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 With regard to the appeal,
counsel argued, the non substitution would not cause any substantial injustice. According to him,
any legal repre

sentative of the deceased would not give instructions contrary to those given by the deceased
before he die}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 d.

\par }H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 Counsel relied on the case of }
{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid2241246\charrsid11429739 Kothari Vs Quresh and Another
[1967}\rtlch\fcs1 \ab\af0 \ltrch\fcs0

\b\insrsid2241246\charrsid1258195 ] EA }{\rtlch\fcs1 \af0 \ltrch\fcs0
\b\insrsid2241246\charrsid1258195 564}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739 . He, in particular, referred Court to holding no. (ii) where it

was sta

ted that it was not necessary that probate of the will be granted befor}{\rtlch\fcs1 \af0 \Itrch\fcs0
\insrsid15362900 e the executor could be made }{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739 a valid party to the suit as a }{
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\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 representative of the deceased.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 We heard the submissions,
legal arguments advanced and the authorities cited by counsel. The provisions of rule 96 of the
rules of this Court area clear. It i}{\rtlch\fcs1 \af0 \ltrch\fcs0

\insrsid1258195 s a requirement of the rule to }{\rtlch\fcs1 \ai\af0 \ltrch\fcs0
\i\insrsid1258195\charrsid11429739 substitute}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739

a deceased party with his legal representative on the application of any interested person or on
the Court\rquote s own motion. In our view, it was essential for counsel for the respondent to
obtain instructions from the legal repr}{\rtlch\fcs1 \af0

\ltrch\fcs0 \insrsid1258195 esentative of the deceased.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 With regard to the
appointment of a legal representative of the deceased on Court\rquote s own motion, as correctly
stated by counsel for the applicant and as held in the case of }{

\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid2241246\charrsid11429739 Kothari }{\rtlch\fcs1 \af0
\ltrch\fcs0 \insrsid2241246\charrsid11429739 (supra) cited by Mr. Kambona, there must be a will
and an e}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195

xecutor before }H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 the executor is made
a party in pla}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 ce of the deceased. We however}
{\rtlch\fcs1 \af0 \Itrch\fcs0 \insrsid2241246\charrsid11429739

concede that the executor need not have the grant but has to be introduced to court as the
personal rep}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 resentative of the deceased.

\par }H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 It would be inconceivable for
counsel to continue relying on instructions of a deceased person to conduct}{\rtlch\fcs1 \af0
\ltrch\fcs0 \insrsid1258195 the proceedings before Court.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 In the result, the objection or
observat}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 ion is upheld. The hearing }{\rtlch\fcs1 \af0
\ltrch\fcs0 \insrsid2241246\charrsid11429739 of the

application is hereby stay}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 ed pending the substitution
of H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 the de}{\rtlch\fcs1 \af0 \Itrch\fcs0
\insrsid1258195 ceased\rquote

s legal representative.

\par }H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 Before taking leave of this
matter, we would like to express the view that if conferencing had be}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid15362900 en held, it would probably }{\rtlch\fcs1 \af0
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\ltrch\fcs0 \insrsid1258195 not }{\rtlch\fcs1 \ai\af0 \Itrch\fcs0 \insrsid1258195\charrsid1258195
have}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid1258195 been}{\rtlch\fcs1 \af0 \ltrch\fcs0
\insrsid2241246\charrsid11429739

necessary for Court and counsel to spend such}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 }
{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739

valuable time to resolve the aforesaid objection. The Registrar is, therefore, directed to make
necessary arrangements for the scheduling conferencing of both this application and the pendi}
{\rtlch\fes1 \af0 \ltrch\fcs0 \insrsid15362900

ng appeal between the parties. }{\rtlch\fcs1 \ai\af0 \ltrch\fcs0 \i\insrsid2241246\charrsid11429739 }
{\rtlch\fes1 \ai\af0 \Itrch\fcs0 \i\insrsid1258195

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195 Each party to bear its costs.

\par H\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid2241246\charrsid11429739 Dated at }{\rtlch\fcs1 \af0
\ltrch\fcs0 \insrsid1258195 Kampala this 21}{\rtlch\fcs1 \af0 \ltrch\fcs0
\super\insrsid1258195\charrsid1258195 st}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid1258195

day of June 2006.

\par }\pard \ltrpar\s15\qj \li0\ri0\s1360\slmultl\widctlpar\wrapdefault\aspalpha\aspnum\faauto\ad;j
ustright\rin0\lin0\itapO\ipgp1\pararsid1258195 {\rtlch\fcs1 \ai\af0 \ltrch\fcs0
\insrsid1258195\charrsid1258195 L. E. M. Mukasa}{\rtlch\fcs1 \ai\af0 \ltrch\fcs0

\insrsid2241246\charrsid1258195 -Kikonyogo }{\rtlch\fcs1 \ai\af0 \ltrch\fcs0
\insrsid1258195\charrsid1258195

\par H\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid2241246\charrsid1258195 Deputy Chief Justice. }
{\rtlch\fes1 \ab\af0 \Itrch\fcs0 \b\insrsid1258195\charrsid1258195

\par H\rtlch\fcs1 \ai\af0 \ltrch\fcs0 \insrsid1258195

\par H\rtlch\fcs1 \ai\af0 \Itrch\fcs0 \insrsid2241246\charrsid1258195 C. N. B.}{\rtlch\fcs1 \ai\af0
\ltrch\fcs0 \insrsid1258195\charrsid1258195 }{\rtlch\fcs1 \ai\af0 \ltrch\fcs0
\insrsid2241246\charrsid1258195 Kitumba }{\rtlch\fcs1 \ai\af0 \ltrch\fcs0

\insrsid1258195\charrsid1258195

\par }H\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid2241246\charrsid1258195 Justice of Ap}{\rtlch\fcsl
\ab\af0 \ltrch\fcs0 \b\insrsid1258195\charrsid1258195 peal}{\rtlch\fcs1 \ab\af0 \ltrch\fcs0
\b\insrsid2241246\charrsid1258195 . }{\rtlch\fcs1 \ab\af0

\ltrch\fcs0 \b\insrsid1258195\charrsid1258195
\par }\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \insrsid1258195

\par }H\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \insrsid1258195\charrsid1258195 S. B. K. Kavuma
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\par }\pard \ltrpar\s15\qj \li0\ri0\s1360\slmultl\widctlpar\wrapdefault\aspalpha\aspnum\faauto\adj
ustright\rin0\lin0\itap0\pararsid10838594 {\rtlch\fcs1 \ab\af0 \Itrch\fcs0
\b\insrsid1258195\charrsid1258195 Justice of Appeal. }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0

\b\insrsid1258195

\par }\*\themedata 504b030414000600080000002100828abc13fa0000001c020000130000005b436f6e7
4656e745f54797065735d2e786d6cac91ch6ac3301045f785fe83d0b6d8

72ba28a5d8cea249777d2cd20f18e4b12d6a8f843409¢c9df77ecb850ba082d74231062ce997b55ae8fe3a0
0e1893f354e9555e6885647de3a8abf4tbee29bbd7

2a3150038327acf409935ed7d757e5e€143029992654e€99e393c18936c8f2324dc072479697d1c81e51a3b
13c07e4087e6b628ee8cf5c4489cf1c4d075f92a0b

44d7a07a83¢c82f308ac7b0a0f0fbhf90c2480980b58abc733615aa2d210c2e02¢cb04430076a7ee833dfb6ce6
2e3ed7e14693e8317d8cd0433bf5c60f53fea2fe?

065bd80facb647e9e25c7fc421fd2ddb526b2e9373fed4bb902e182e97b7b461e6bfad3f010000£fff030050
4b030414000600080000002100a5d6a7e7c00000

00360100000b0000005f72656¢732f2e72656¢73848fcf6ac3300c87ef85bd83d17d51d2¢31825762fa59043
2fa37d00e1287f68221bdb1bebdb4fc7060abb08

84adeff7a93dfeae8bf9e194e720169aaa06c3e2433fch68e1763dbf7f82¢985a4a725085b787086a37bdbb
55fbc50d1a33ccd311ba548b63095120f88d94fbe

52ae4264d1c910d24a45db3462247£a791715fd71f989e19e0364cd3£51652d73760ae8fa8c9ftb3c330ccoe
4fc17faf2ce545046e37944c69e462ala82fe353

bd90a865aad41ed0b5b8f9d6£d010000£ff0300504b0304140006000800000021006b79961683000000820
000001c0000007468656d652f7468656d652f7468

656d654d616e616765722e786d6c0ccc4d0ac3201040e17dal7790d93763bb284562b2chaebbf600439¢1
a41c7a0d29fdbd7e5e38337cedf14d59b4b0d592c9¢

070d8a65cd2e88b7f07c2ca71ba8da481cc52c6celc715e6€97818c9b48d13df49¢873517d23d59085adbs
dd20d6b52bd521ef2cdd5eb9246a3d8b4757e8d3f7

29e245eb2b260a0238fd010000£fff0300504b03041400060008000000210096b5ade296060000501b00001
60000007468656d652f7468656d652f7468656d65

312e786d6cec594f6fdb3614bf0fd87720746f6327761a07758ad8b19b2d4d1bc46e871e698996d850a240
d2497d1bdae38001c3ba618715d86d87615b8116d8

a5fb34d93a6¢c1dd0afb0475292¢5585e9236d88aad3e2412f9e3fbfflelfa9abd7eec70c1d1221294fda5efd
72cd4324£1794093b0eddd1ef62fad79482a9c04
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