
UGANDA  /   JUDGMENT 

Bank of Africa (U) Ltd v Clive Mutiso
& Ors (HCT-00-CC-MA 244 of 2007)
[2007] UGCommC 61 (17 June 2007)
[2007] UGCommC 61 

COURT 

Commercial Court of Uganda 
CASE /  F ILE NUMBER 

HCT-00-CC-MA 244 of 2007 

Source: ulii.org · Research copy typeset by Esheria. Not court-issued or certified. 

{\rtf1\ansi\ansicpg1252\uc1\deff0\stshfdbch0\stshfloch0\stshfhich0\stshfbi0\deflang2057\deflangfe
2057{\fonttbl{\f0\froman\fcharset0\fprq2{\*\panose 02020603050405020304}Times New 
Roman{\*\falt Times};} 

{\f172\froman\fcharset238\fprq2 Times New Roman CE{\*\falt Times};}
{\f173\froman\fcharset204\fprq2 Times New Roman Cyr{\*\falt Times};}
{\f175\froman\fcharset161\fprq2 Times New Roman Greek{\*\falt Times};} 

{\f176\froman\fcharset162\fprq2 Times New Roman Tur{\*\falt Times};}
{\f177\froman\fcharset177\fprq2 Times New Roman (Hebrew){\*\falt Times};}
{\f178\froman\fcharset178\fprq2 Times New Roman (Arabic){\*\falt Times};} 

{\f179\froman\fcharset186\fprq2 Times New Roman Baltic{\*\falt Times};}
{\f180\froman\fcharset163\fprq2 Times New Roman (Vietnamese){\*\falt Times};}}{\colortbl;
\red0\green0\blue0;\red0\green0\blue255;\red0\green255\blue255;\red0\green255\blue0; 

\red255\green0\blue255;\red255\green0\blue0;\red255\green255\blue0;\red255\green255\blue255;
\red0\green0\blue128;\red0\green128\blue128;\red0\green128\blue0;\red128\green0\blue128;
\red128\green0\blue0;\red128\green128\blue0;\red128\green128\blue128; 

\red192\green192\blue192;}{\stylesheet{\ql 
\li0\ri0\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
\fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 \snext0 Normal;}{\*\cs10 \additive 
\ssemihidden Default Paragraph Font;}{\* 

\ts11\tsrowd\trftsWidthB3\trpaddl108\trpaddr108\trpaddfl3\trpaddft3\trpaddfb3\trpaddfr3\tscellwi
dthfts0\tsvertalt\tsbrdrt\tsbrdrl\tsbrdrb\tsbrdrr\tsbrdrdgl\tsbrdrdgr\tsbrdrh\tsbrdrv 

\ql \li0\ri0\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
\fs20\lang1024\langfe1024\cgrid\langnp1024\langfenp1024 \snext11 \ssemihidden Normal Table;}
{\s15\ql \li0\ri0\widctlpar 

CAS E  L AW
RESEARCH EDITION

Research copy · Verify against the source 1 / 10



\tqc\tx4320\tqr\tx8640\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
\fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 \sbasedon0 \snext15 \styrsid87354 
footer;}{\*\cs16 \additive \sbasedon10 \styrsid87354 page number;}} 

{\*\latentstyles\lsdstimax156\lsdlockeddef0}{\*\rsidtbl \rsid31649\rsid78318\rsid87354\rsid788741\r
sid1071381\rsid1316938\rsid1534473\rsid1725259\rsid2178076\rsid4012481\rsid4016719\rsid421574
6\rsid4488735\rsid5445651\rsid5784199\rsid6035104\rsid6046788 

\rsid6111810\rsid6623029\rsid6758744\rsid6893737\rsid7288998\rsid7696563\rsid7755905\rsid93133
26\rsid9333776\rsid9466393\rsid10301800\rsid11673049\rsid11742189\rsid11802021\rsid12015706\rs
id12607083\rsid13924983\rsid14710938\rsid15081492\rsid15539332 

\rsid15543681\rsid16072392\rsid16131508\rsid16136311}{\*\generator Microsoft Word 11.0.5604;}
{\info{\title THE REPUBLIC OF UGANDA}{\author ikobusinge}{\operator jchemeri}
{\creatim\yr2009\mo1\dy23\hr15\min5}{\revtim\yr2009\mo1\dy23\hr15\min5} 

{\printim\yr2007\mo5\dy27\hr11\min29}{\version2}{\edmins0}{\nofpages5}{\nofwords1257}
{\nofchars7168}{\*\company Judicircature}{\nofcharsws8409}
{\vern24689}}\paperw11909\paperh16834\margl1496\margr964 

\widowctrl\ftnbj\aenddoc\noxlattoyen\expshrtn\noultrlspc\dntblnsbdb\nospaceforul\formshade\
horzdoc\dgmargin\dghspace187\dgvspace127\dghorigin1496\dgvorigin1440\dghshow0\dgvshow2 

\jexpand\viewkind1\viewscale100\pgbrdrhead\pgbrdrfoot\splytwnine\ftnlytwnine\htmautsp\noln
htadjtbl\useltbaln\alntblind\lytcalctblwd\lyttblrtgr\lnbrkrule\nobrkwrptbl\snaptogridincell\allow
fieldendsel\wrppunct 

\asianbrkrule\rsidroot6758744\newtblstyruls\nogrowautofit \fet0{\*\ftnsep \pard\plain \ql 
\li0\ri0\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
\fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 {\insrsid11673049 \chftnsep 

\par }}{\*\ftnsepc \pard\plain \ql 
\li0\ri0\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
\fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 {\insrsid11673049 \chftnsepc 

\par }}{\*\aftnsep \pard\plain \ql 
\li0\ri0\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
\fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 {\insrsid11673049 \chftnsep 

\par }}{\*\aftnsepc \pard\plain \ql 
\li0\ri0\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
\fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 {\insrsid11673049 \chftnsepc 

\par }}\sectd \psz9\linex0\colsx708\endnhere\sectlinegrid254\sectdefaultcl\sectrsid6758744\sftnbj 
{\footer \pard\plain \s15\ql \li0\ri0\widctlpar 

[2007] UGCommC 61

Research copy · Verify against the source 2 / 10



\tqc\tx4320\tqr\tx8640\pvpara\phmrg\posxc\posy0\aspalpha\aspnum\faauto\adjustright\rin0\lin0\i
tap0\pararsid12607083 \fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 {\field{\*\fldinst 
{\cs16\insrsid4215746 PAGE }}{\fldrslt { 

\cs16\lang1024\langfe1024\noproof\insrsid7755905 5}}}{\cs16\insrsid4215746 

\par }\pard \s15\ql 
\li0\ri0\widctlpar\tqc\tx4320\tqr\tx8640\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0 
{\insrsid4215746 

\par }}{\*\pnseclvl1\pnucrm\pnstart1\pnindent720\pnhang {\pntxta .}}
{\*\pnseclvl2\pnucltr\pnstart1\pnindent720\pnhang {\pntxta .}}
{\*\pnseclvl3\pndec\pnstart1\pnindent720\pnhang {\pntxta .}}
{\*\pnseclvl4\pnlcltr\pnstart1\pnindent720\pnhang {\pntxta )}} 

{\*\pnseclvl5\pndec\pnstart1\pnindent720\pnhang {\pntxtb (}{\pntxta )}}
{\*\pnseclvl6\pnlcltr\pnstart1\pnindent720\pnhang {\pntxtb (}{\pntxta )}}
{\*\pnseclvl7\pnlcrm\pnstart1\pnindent720\pnhang {\pntxtb (}{\pntxta )}}{\*\pnseclvl8 

\pnlcltr\pnstart1\pnindent720\pnhang {\pntxtb (}{\pntxta )}}
{\*\pnseclvl9\pnlcrm\pnstart1\pnindent720\pnhang {\pntxtb (}{\pntxta )}}\pard\plain \ql \li0\ri0\sl3
60\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0\pararsid31649 

\fs24\lang1033\langfe1033\cgrid\langnp1033\langfenp1033 {\b\insrsid6046788\charrsid31649 

\par }\pard \qc \li0\ri0\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0
\pararsid31649 {\b\insrsid6758744\charrsid31649 

\par THE REPUBLIC OF UGANDA 

\par 

\par IN THE HIGH COURT OF UGANDA AT KAMPALA 

\par (COMMERCIAL COURT DIVISION) 

\par 

\par HCT-00-CC-MA-0244-2007 

\par (Arising from Civil Suit No. 152 of 2007) 

\par }\pard \qj \li0\ri0\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0
\pararsid31649 {\b\insrsid6758744\charrsid31649 

\par BANK OF AFRICA UGANDA LTD ::::::::::::::::::::::: APPLICANT 

\par 

\par }\pard \qc \li0\ri0\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0
\pararsid31649 {\b\insrsid6758744\charrsid31649 VERSUS 
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\par }\pard \qj \li0\ri0\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0
\pararsid31649 {\b\insrsid6758744\charrsid31649 

\par 1. CLIVE MUTISO 

\par 2. CENTRE HOTELS LTD 

\par 3. SIR HENRY MORGAN & ASSOCIATES LTD 

\par 4. ORGANIC FOREST HONEY LTD 

\par ::::::::::::::::::::::::::::::: RESPONDENTS 

\par 

\par BEFORE: }{\b\ul\insrsid6758744\charrsid31649 THE HONOURABLE MR. JUSTICE 
YOROKAMU BAMWINE}{\b\insrsid6758744\charrsid31649 

\par 

\par }{\b\ul\insrsid6758744\charrsid31649 R U L I N G: 

\par }{\b\insrsid6758744\charrsid31649 

\par }{\insrsid6758744\charrsid31649 This application was brought by way of Chamber Summons 
under 0.41 rr 1}{\insrsid31649\charrsid31649 , 2, 3}{\insrsid6758744\charrsid31649 

and 9 of the Civil Procedure Rules and other enabling laws. It seeks an order of a temporary 
injunction to restrain the respondents, their agents or persons claiming under them from wastin 

g, damaging or alienating, removing or disposing of their properties comprised in Singo Block}
{\insrsid6623029\charrsid31649 293 Plot 47 Land at }{\insrsid788741\charrsid31649 M}
{\insrsid6623029\charrsid31649 yanzi}{\insrsid4016719\charrsid31649 

and Land comprised in Block 491 Plot 2 at Kiziba, Kyaggwe pending disposal of the main suit. It is 
also prayed that costs of the application be provided for.}{\insrsid6758744\charrsid31649 

\par }{\insrsid4016719\charrsid31649 

\par The application is supported by the affidavit of one Stephen Kasenge, the Audit and 
Compliance Manager of the applicant Bank. The respondents also filed affidavits through Clive 
Mutiso, the 1}{\super\insrsid4016719\charrsid31649 st}{ 

\insrsid4016719\charrsid31649 respondent herein and Richard John Lynton Tucker, a Director in 
the 3}{\super\insrsid4016719\charrsid31649 rd}{\insrsid4016719\charrsid31649 respondent. 

\par 

\par }{\i\insrsid4016719\charrsid31649 Representations: 

\par }{\insrsid4016719\charrsid31649 Mr. Faisal Mukasa for the applicant. 
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\par Mr. Augustine Kibuuka-Musoke for the respondents. 

\par 

\par The grounds on which the application is based, according to the affidavit of Stephen 
Kasenge, are that 

the respondents intend to remove or dispose of the properties listed herein with a view to 
defraud the applicant from whom the first and second respondents fraudulently obtained 
advance payments against uncleared effects.}{\insrsid15543681\charrsid31649 

The deponent states that the app 

licant will suffer irreparable injury if the land is alienated, transferred or disposed of. Before the 
hearing date, I went through the pleadings. When the application came up for hearing, the 
applicant sought to apply for adjournment to file a rejoinde 

r to the affidavit in reply.}{\insrsid4016719\charrsid31649 

\par }{\insrsid6893737\charrsid31649 

\par I was of the view that this application could be disposed of on the basis of the available 
pleadings. }{\insrsid13924983\charrsid31649 Accordingly, I adjourned the application for a ruling 
on the matter. Hence this ruling.}{ 

\insrsid6893737\charrsid31649 

\par }{\insrsid13924983\charrsid31649 

\par In paragraph 9 of Mr. Kasenge\rquote s affidavit, he avers: 

\par }\pard \qj \li1122\ri1034\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin1034
\lin1122\itap0\pararsid31649 {\b\i\insrsid13924983\charrsid31649 \'93 

9. THAT the properties mentioned above are the only properties known to belong to the first 
respondent in Uganda and I was informed by the first respondent whom I know to be a 
foreign national that he intends to sell all his land in Ug 

anda (which includes the Land described in paragraph 6 above).\'94 

\par }\pard \qj \li0\ri0\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0
\pararsid31649 {\insrsid13924983\charrsid31649 

\par Mr. Mutiso has had opportunity to file a reply to Mr. Kasenge\rquote s affidavit. In paragraph 
10 of his affidavit, he avers: 

\par }\pard \qj \li1122\ri1034\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin1034
\lin1122\itap0\pararsid31649 {\b\i\insrsid13924983\charrsid31649 \'9310. THAT in reply to 
paragraph 9 of the affidavit I state that the pr 
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operties mentioned in 9 above are not my properties and I do not have any interest in them.\'94 

\par }\pard \qj \li0\ri0\sl360\slmult1\widctlpar\aspalpha\aspnum\faauto\adjustright\rin0\lin0\itap0
\pararsid31649 {\insrsid13924983\charrsid31649 

\par It is }{\insrsid788741\charrsid31649 noteworthy }{\insrsid13924983\charrsid31649 that 
although Mr. Kasenge avers that Mr. Mutiso informed him that he, Mr. Mutiso, intends to sell all 
his Land in Uganda, }{\insrsid788741\charrsid31649 

including the suit property, }{\insrsid13924983\charrsid31649 all that Mr. Mutiso states in reply is 
that the property sought to be preserved is not his. He does }{\insrsid31649\charrsid31649 not 
deny}{\insrsid13924983\charrsid31649 }{ 

\insrsid788741\charrsid31649 or admit }{\insrsid13924983\charrsid31649 giving information to Mr. 
Kasenge about the intended sale}{\insrsid788741\charrsid31649 or how he came to be linked with 
it}{\insrsid13924983\charrsid31649 . 

\par }{\insrsid16072392\charrsid31649 

\par I consider this to be a material omission in Mr. Mutiso\rquote s affidavit, presumably 
deliberate. 

\par 

\par The genesis of the applicant\rquote s concerns about the suit Lands can be gauged from the 
plaintiff\rquote s pleadings (plaint), para 8 thereof. Under para 8 (vi), the plaintiff avers that upon 
insistence on d 

ocumentary proof of the source of funds by the plaintiff, the first defendant presented to the 
plaintiff a document that purported to be a lease agreement between the 2}
{\super\insrsid16072392\charrsid31649 nd}{\insrsid16072392\charrsid31649 

defendant and one Blue Field Associates for land comprised in Block 491, Plot 2 at Kiziba, 
Kyaggwe. It is averred that the document was executed by the 1}
{\super\insrsid16072392\charrsid31649 st}{\insrsid16072392\charrsid31649 

defendant on behalf of the 2}{\super\insrsid16072392\charrsid31649 nd}
{\insrsid16072392\charrsid31649 defendant on one hand and the 5}
{\super\insrsid16072392\charrsid31649 th}{\insrsid16072392\charrsid31649 

defendant as an agent of Blue Field Associates on the other hand. The lease agreement is 
attached to the plaint. 

\par }{\insrsid7696563\charrsid31649 

\par }{\insrsid16072392\charrsid31649 It is noteworthy }{\insrsid7696563\charrsid31649 again }
{\insrsid16072392\charrsid31649 that the plaintiff\rquote s }{\insrsid1534473\charrsid31649 case}
{\insrsid9466393\charrsid31649 against the defendants is that the 1} 
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{\super\insrsid9466393\charrsid31649 st}{\insrsid9466393\charrsid31649 defendant banked a 
forged bank draft in favour of the 2}{\super\insrsid9466393\charrsid31649 nd}
{\insrsid9466393\charrsid31649 

defendant with the plaintiff/applicant for USD 400.000 and that upon trusting the documents that 
the first defendant produced before the plaintiff to }{\insrsid7696563\charrsid31649 prove}
{\insrsid9466393\charrsid31649 

the source of funds, the plaintiff paid the 1}{\super\insrsid9466393\charrsid31649 st}
{\insrsid9466393\charrsid31649 and 2}{\super\insrsid9466393\charrsid31649 nd}
{\insrsid9466393\charrsid31649 defendants USD 385,914.61. The plaintiff\rquote 

s case is that the draft bounced }{\insrsid7696563\charrsid31649 after}
{\insrsid9466393\charrsid31649 the defendants }{\insrsid7696563\charrsid31649 had taken}
{\insrsid9466393\charrsid31649 the money }{\insrsid7696563\charrsid31649 on }{ 

\insrsid9466393\charrsid31649 it}{\insrsid7696563\charrsid31649 .}
{\insrsid1316938\charrsid31649 }{\insrsid9466393\charrsid31649 Trusting as I do that the question 

whether or not a plaint discloses a cause of action must be determined upon perusal of the plaint 
alone and anything attached as to form part of it, it is clear to me that the plaintiff\rquote s 
pleadings do sufficiently link the 1}{ 

\super\insrsid9466393\charrsid31649 st}{\insrsid9466393\charrsid31649 defendant with the bank 
draf 

t that bounced and the suit property herein. For this reason alone, I would think that the plaintiff 
is entitled to an order that would preserve the suit property pending determination of the main 
suit. In an application under 0.41 r. 1, it must essenti 

a 

lly be shown that the property in dispute is in danger of being wasted, damaged or alienated by 
any party to the suit. It would appear to me that such party need not be the registered owner 
thereof to be prevented from disposing of it during the pendancy 

of the suit. In my view, if an order such as the one sought herein is granted and the real owner 
shows up and wants to dispose of the suit property in exercise of his rights as owner, whether or 
not such owner is party to the proceedings, he can still be 

heard by Court in the matter with a view to discharging the property from the order. In the 
circumstances of this case, I see no reason to }{\insrsid5784199\charrsid31649 deny granting the 
order sought herein.}{\insrsid16072392\charrsid31649 

\par }{\insrsid5784199\charrsid31649 

\par I note that grant of a temporary injunction is a matter within the discretio 
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n of Court. The discretion must of course be exercised judicially. The applicant must show that 
he/she has a prima facie case with a probability of success; and that the applicant might 
otherwise suffer irreparable damage which would not be adequately c 

ompensated in damages. 

\par 

\par If the Court is in doubt on any of the above two issues, it will decide the application on a 
balance of convenience. The purpose of an application for a temporary injunction}
{\insrsid14710938\charrsid31649 

should in the first instance be to preserve the status quo.}{\insrsid5784199\charrsid31649 

\par }{\insrsid14710938\charrsid31649 

\par Applying the above principles to the }{\insrsid87354\charrsid31649 instant case}
{\insrsid14710938\charrsid31649 , especially as to whether or not the applicant has a prima facie 
case with a probability of }{\insrsid31649\charrsid31649 success;}{ 

\insrsid14710938\charrsid31649 Court is not concerned with whether or not the claim is frivolous 
or vexatio}{\insrsid16136311\charrsid31649 u}{\insrsid14710938\charrsid31649 s. That, I think, can 
await the hearing of the suit. The Court\rquote 

s concern at this stage is whether or not there is a serious question to be tried. Form the 
pleadings, such a question exists. 

\par 

\par As to whether the applicant might suffer irreparable damage which would not be adequately 
compensated in damages, Court is in some doubt. There is no evidence of how much property}
{\insrsid1316938\charrsid31649 , if any, }{\insrsid14710938\charrsid31649 

the defendants own}{\insrsid1316938\charrsid31649 in Uganda}{\insrsid14710938\charrsid31649 . }
{\insrsid1316938\charrsid31649 H}{\insrsid14710938\charrsid31649 owever, Court has been told 
that the 1}{\super\insrsid14710938\charrsid31649 st}{ 

\insrsid14710938\charrsid31649 defendant, thought to be the brain behind the alleged fraud, is a 
foreigner. It has not been denied that he, the first defendant, has intimated to Mr. Kasenge th}
{\insrsid1316938\charrsid31649 e plans}{ 

\insrsid14710938\charrsid31649 to}{\insrsid15539332\charrsid31649 sell the suit property. }
{\insrsid1316938\charrsid31649 1}{\super\insrsid1316938\charrsid31649 st}
{\insrsid1316938\charrsid31649 defendant}{\insrsid15539332\charrsid31649 

has denied ownership of the property, implying that he personally does not stand to lose 
anything or suffer any inconvenie 
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nce in the event that any intended sale or alienation is put on hold pending determination of the 
suit. The balance of convenience is therefore in favour of granting the }
{\insrsid9333776\charrsid31649 order sought.}{\insrsid1071381\charrsid31649 

I hasten to add that one property, Block 491 Plot 2 at Kiziba, Kyaggwe, is stated in the plaint as 
linked to the alleged fraudulent deal. }{\insrsid16136311\charrsid31649 However,}
{\insrsid1071381\charrsid31649 sufficient }{ 

\insrsid16136311\charrsid31649 ground}{\insrsid1071381\charrsid31649 has been }
{\insrsid16136311\charrsid31649 given}{\insrsid1071381\charrsid31649 

in this application to warrant encumbering Singo Block 293 Plot 47 Land at Myanzi as well. The 
same shall be }{\insrsid16136311\charrsid31649 included in}{\insrsid1071381\charrsid31649 the 
order herein}{\insrsid16136311\charrsid31649 .}{ 

\insrsid14710938\charrsid31649 

\par }{\insrsid9333776\charrsid31649 

\par In t 

he final result, Court is satisfied that the purpose of this application is to maintain the status quo 
pending determination of the suit. On perusal of all available records, I have come to the 
conclusion that the applicant has brought itself within the 

scope of the law under which applications for temporary injunctions are granted. I allow the 
application and grant the order sought. Costs herein shall abide the outcome of the main suit. 

\par 

\par Yorokamu Bamwine 

\par }{\b\insrsid9333776\charrsid31649 J U D G E 

\par }{\insrsid9333776\charrsid31649 18/06/2007 

\par }{\b\insrsid6758744\charrsid31649 

\par 

\par 

\par }{\b\insrsid11742189\charrsid31649 }{\b\insrsid6758744\charrsid31649 

\par }} 
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