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banda, learned Counsel for the appellant, criticised the trial judge for convicting the appellant 
when 

the element of sexual intercourse had not been proved beyond reasonable doubt. He argued that 
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found some kind of penetration as she saw semen in the area around her 

private part. He submitted that that evidence is worthless to prove sexual intercourse because 
the police}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid15280046 }{\rtlch\fcs1 \af0 \ltrch\fcs0 
\insrsid6005\charrsid6005 woman is not an expert. }{\rtlch\fcs1 \af0 

\ltrch\fcs0 \insrsid12601664 

\par 

\par }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid6005\charrsid6005 On the other hand, Mr. Vincent 
Wagona, Senior State Attorney who appeared for the }{\rtlch\fcs1 \af0 \ltrch\fcs0 
\insrsid15280046\charrsid6005 respondent}{\rtlch\fcs1 \af0 \ltrch\fcs0 

\insrsid6005\charrsid6005 contended that there was suffic 

ient evidence to prove sexual intercourse. He argued that for the ingredient of sexual intercourse, 
the trial judge did not rely on the medical evidence as the examination was carried out on the 
victim two weeks after the event when all evidence of sexual 

intercourse would have been lost. According to him, the trial judge relied on the evidence of the 
victim and of her daughter Nakayima who witnessed the sexual act. Learned Senior State 
Attorney submitted that the trial judge was therefore entitled to beli 

eve these witnesses if she found them truthful. }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid12601664 

\par 

\par }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid6005\charrsid6005 

Medical evidence is certainly the best evidence to prove sexual intercourse but it is by no means 
the only one. Other cogent evidence could also do. In the instant case, the trial judge dealt with 
that issue in her }{\rtlch\fcs1 \af0 \ltrch\fcs0 

\insrsid15280046 j}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid12601664 udgement thus. 

\par 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid6005\charrsid6005 \'93 

[2000] UGCA 13

Research copy · Verify against the source 8 / 19



On the ingredient, I have also considered the evidence of Nanyonga (the victim), her account of 
the offence was straight forward. She maintained the same account of the event and was not 
shaken in cross-examination. She described 

to court what was done to her by some man on that path as she returned to her home from the 
introduction party. She said accused had sexual intercourse with her on a path. Her story is 
supported almost word }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 

\b\insrsid15280046 for word by the testimony of Seporoza Nakayima (PW}{\rtlch\fcs1 \ab\af0 
\ltrch\fcs0 \b\insrsid6005\charrsid6005 3)}{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\insrsid15280046 .}
{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid15280046 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \insrsid15280046 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \insrsid6005\charrsid15280046 Despite lack of medical 
evidence proving sexual intercourse, I believe the testimony of }{\rtlch\fcs1 \af0 \ltrch\fcs0 
\insrsid6005\charrsid15280046 the two }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 

\insrsid6005\charrsid15280046 witnesses. I find therefore that some man had sexual intercourse 
with PW2 on or about the l6tI July }{\rtlch\fcs1 \ab\ai\af0 \ltrch\fcs0 \insrsid6005\charrsid15280046 
1995.\'94 }{\rtlch\fcs1 \ab\ai\af0 \ltrch\fcs0 

\insrsid12601664 

\par 

\par }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid6005\charrsid6005 We think that the trial judge was 
justified 

on the evidence of these two witnesses to find that sexual intercourse had been proved beyond 
reasonable doubt. Their evidence shows not only that the appellant had sexual intercourse with 
PW2 but also that he did it forcibly without her consent. He grabb 

ed her from behind, threw he}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid15280046 r down when his 
trousers were al}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid6005\charrsid6005 

ready removed, and had sexual intercourse with her on the path. It is not part of the element of 
rape that the victim should have any injuries. What is necessary is proof of penetration and lack 
of consent. We find no merit in this ground and it fails. }{ 

\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid12601664 

\par 

\par }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid6005\charrsid6005 The next is ground 4 which 
complained about the sentence of 15 years imprisonment as b}{\rtlch\fcs1 \af0 \ltrch\fcs0 
\insrsid15280046 eing harsh and excessive. Mr. Kib}{\rtlch\fcs1 \af0 \ltrch\fcs0 
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\insrsid6005\charrsid6005 anda argued that even though the trial }{\rtlch\fcs1 \af0 \ltrch\fcs0 
\insrsid15280046\charrsid6005 judge}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid15280046 }{\rtlch\fcs1 \af0 
\ltrch\fcs0 \insrsid6005\charrsid6005 

took into account the fact that the appellant i}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid15280046 s}
{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid6005\charrsid6005 

a first offender and the 4 years he spent on remand, the 15 years was still harsh and excessive in 
the circumstances. }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid12601664 

\par }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid6005\charrsid6005 We find no merit in this ground. The 
maximum sentence for this offence is death. The circumstances in which the appellant 

committed the offence justified the sentence. He violated the dignity of the victim on a path, a 
public place and in the presence of her daughter, Nakayima. That was beastly and deserved that 
penalty. It was for these reasons that we dismissed the appeal. 

\par }\pard \ltrpar\s15\ql \li0\ri0\sb100\sa240\sbauto1\sl360\slmult1\widctlpar\wrapdefault\aspalp
ha\aspnum\faauto\adjustright\rin0\lin0\itap0\pararsid6005 {\rtlch\fcs1 \af0 \ltrch\fcs0 
\insrsid6005\charrsid6005 Dated at Kampala this }{\rtlch\fcs1 \af0 

\ltrch\fcs0 \insrsid14549902 16}{\rtlch\fcs1 \af0 \ltrch\fcs0 
\super\insrsid14549902\charrsid14549902 th}{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid14549902 day }
{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid12601664 of November}{\rtlch\fcs1 \af0 \ltrch\fcs0 

\insrsid14549902 }{\rtlch\fcs1 \af0 \ltrch\fcs0 \insrsid12601664 2000}{\rtlch\fcs1 \af0 \ltrch\fcs0 
\insrsid6005\charrsid6005 . \line }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 
\ul\insrsid14549902\charrsid14549902 

\par }\pard \ltrpar\s15\ql \li0\ri0\sl360\slmult1\widctlpar\wrapdefault\aspalpha\aspnum\faauto\adj
ustright\rin0\lin0\itap0\pararsid14549902 {\rtlch\fcs1 \ab\af0 \ltrch\fcs0 
\insrsid14549902\charrsid14549902 G. M OKELLO 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\ul\insrsid6005\charrsid14549902 JUSTICE OF APPEAL }
{\rtlch\fcs1 \af0 \ltrch\fcs0 \ul\insrsid6005\charrsid14549902 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \insrsid14549902\charrsid14549902 

\par A. E. N. MPAGI-BAHIGEINE 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\ul\insrsid14549902\charrsid14549902 JUSTICE OF APPEAL }
{\rtlch\fcs1 \af0 \ltrch\fcs0 \b\ul\insrsid14549902\charrsid14549902 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\ul\insrsid14549902\charrsid14549902 

\par }{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \insrsid14549902\charrsid14549902 J. P. BERKO \line }
{\rtlch\fcs1 \ab\af0 \ltrch\fcs0 \b\ul\insrsid14549902\charrsid14549902 JUSTICE OF APPEAL 
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\lsdunhideused0 \lsdpriority73 \lsdlocked0 Colorful Grid;\lsdsemihidden0 \lsdunhideused0 
\lsdpriority60 \lsdlocked0 Light Shading Accent 1; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority61 \lsdlocked0 Light List Accent 1;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority62 \lsdlocked0 Light Grid Accent 1;\lsdsemihidden0 \lsdunhideused0 
\lsdpriority63 \lsdlocked0 Medium Shading 1 Accent 1; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority64 \lsdlocked0 Medium Shading 2 Accent 1;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority65 \lsdlocked0 Medium List 1 Accent 1;
\lsdunhideused0 \lsdlocked0 Revision; 

\lsdsemihidden0 \lsdunhideused0 \lsdqformat1 \lsdpriority34 \lsdlocked0 List Paragraph;
\lsdsemihidden0 \lsdunhideused0 \lsdqformat1 \lsdpriority29 \lsdlocked0 Quote;\lsdsemihidden0 
\lsdunhideused0 \lsdqformat1 \lsdpriority30 \lsdlocked0 Intense Quote; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority66 \lsdlocked0 Medium List 2 Accent 1;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority67 \lsdlocked0 Medium Grid 1 Accent 1;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority68 \lsdlocked0 Medium Grid 2 Accent 1; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority69 \lsdlocked0 Medium Grid 3 Accent 1;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority70 \lsdlocked0 Dark List Accent 1;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority71 \lsdlocked0 Colorful Shading Accent 1; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority72 \lsdlocked0 Colorful List Accent 1;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority73 \lsdlocked0 Colorful Grid Accent 1;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority60 \lsdlocked0 Light Shading Accent 2; 
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\lsdsemihidden0 \lsdunhideused0 \lsdpriority61 \lsdlocked0 Light List Accent 2;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority62 \lsdlocked0 Light Grid Accent 2;\lsdsemihidden0 \lsdunhideused0 
\lsdpriority63 \lsdlocked0 Medium Shading 1 Accent 2; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority64 \lsdlocked0 Medium Shading 2 Accent 2;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority65 \lsdlocked0 Medium List 1 Accent 2;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority66 \lsdlocked0 Medium List 2 Accent 2; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority67 \lsdlocked0 Medium Grid 1 Accent 2;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority68 \lsdlocked0 Medium Grid 2 Accent 2;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority69 \lsdlocked0 Medium Grid 3 Accent 2; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority70 \lsdlocked0 Dark List Accent 2;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority71 \lsdlocked0 Colorful Shading Accent 2;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority72 \lsdlocked0 Colorful List Accent 2; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority73 \lsdlocked0 Colorful Grid Accent 2;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority60 \lsdlocked0 Light Shading Accent 3;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority61 \lsdlocked0 Light List Accent 3; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority62 \lsdlocked0 Light Grid Accent 3;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority63 \lsdlocked0 Medium Shading 1 Accent 3;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority64 \lsdlocked0 Medium Shading 2 Accent 3; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority65 \lsdlocked0 Medium List 1 Accent 3;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority66 \lsdlocked0 Medium List 2 Accent 3;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority67 \lsdlocked0 Medium Grid 1 Accent 3; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority68 \lsdlocked0 Medium Grid 2 Accent 3;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority69 \lsdlocked0 Medium Grid 3 Accent 3;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority70 \lsdlocked0 Dark List Accent 3; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority71 \lsdlocked0 Colorful Shading Accent 3;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority72 \lsdlocked0 Colorful List Accent 3;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority73 \lsdlocked0 Colorful Grid Accent 3; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority60 \lsdlocked0 Light Shading Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority61 \lsdlocked0 Light List Accent 4;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority62 \lsdlocked0 Light Grid Accent 4; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority63 \lsdlocked0 Medium Shading 1 Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority64 \lsdlocked0 Medium Shading 2 Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority65 \lsdlocked0 Medium List 1 Accent 4; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority66 \lsdlocked0 Medium List 2 Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority67 \lsdlocked0 Medium Grid 1 Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority68 \lsdlocked0 Medium Grid 2 Accent 4; 
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\lsdsemihidden0 \lsdunhideused0 \lsdpriority69 \lsdlocked0 Medium Grid 3 Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority70 \lsdlocked0 Dark List Accent 4;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority71 \lsdlocked0 Colorful Shading Accent 4; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority72 \lsdlocked0 Colorful List Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority73 \lsdlocked0 Colorful Grid Accent 4;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority60 \lsdlocked0 Light Shading Accent 5; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority61 \lsdlocked0 Light List Accent 5;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority62 \lsdlocked0 Light Grid Accent 5;\lsdsemihidden0 \lsdunhideused0 
\lsdpriority63 \lsdlocked0 Medium Shading 1 Accent 5; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority64 \lsdlocked0 Medium Shading 2 Accent 5;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority65 \lsdlocked0 Medium List 1 Accent 5;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority66 \lsdlocked0 Medium List 2 Accent 5; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority67 \lsdlocked0 Medium Grid 1 Accent 5;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority68 \lsdlocked0 Medium Grid 2 Accent 5;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority69 \lsdlocked0 Medium Grid 3 Accent 5; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority70 \lsdlocked0 Dark List Accent 5;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority71 \lsdlocked0 Colorful Shading Accent 5;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority72 \lsdlocked0 Colorful List Accent 5; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority73 \lsdlocked0 Colorful Grid Accent 5;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority60 \lsdlocked0 Light Shading Accent 6;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority61 \lsdlocked0 Light List Accent 6; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority62 \lsdlocked0 Light Grid Accent 6;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority63 \lsdlocked0 Medium Shading 1 Accent 6;\lsdsemihidden0 
\lsdunhideused0 \lsdpriority64 \lsdlocked0 Medium Shading 2 Accent 6; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority65 \lsdlocked0 Medium List 1 Accent 6;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority66 \lsdlocked0 Medium List 2 Accent 6;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority67 \lsdlocked0 Medium Grid 1 Accent 6; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority68 \lsdlocked0 Medium Grid 2 Accent 6;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority69 \lsdlocked0 Medium Grid 3 Accent 6;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority70 \lsdlocked0 Dark List Accent 6; 

\lsdsemihidden0 \lsdunhideused0 \lsdpriority71 \lsdlocked0 Colorful Shading Accent 6;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority72 \lsdlocked0 Colorful List Accent 6;
\lsdsemihidden0 \lsdunhideused0 \lsdpriority73 \lsdlocked0 Colorful Grid Accent 6; 

\lsdsemihidden0 \lsdunhideused0 \lsdqformat1 \lsdpriority19 \lsdlocked0 Subtle Emphasis;
\lsdsemihidden0 \lsdunhideused0 \lsdqformat1 \lsdpriority21 \lsdlocked0 Intense Emphasis; 
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\lsdsemihidden0 \lsdunhideused0 \lsdqformat1 \lsdpriority31 \lsdlocked0 Subtle Reference;
\lsdsemihidden0 \lsdunhideused0 \lsdqformat1 \lsdpriority32 \lsdlocked0 Intense Reference; 

\lsdsemihidden0 \lsdunhideused0 \lsdqformat1 \lsdpriority33 \lsdlocked0 Book Title;
\lsdpriority37 \lsdlocked0 Bibliography;\lsdqformat1 \lsdpriority39 \lsdlocked0 TOC Heading;}}
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