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APPELLATE CRIMINAL
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\mathcal{O}(\mathcal{A}) \to \mathcal{A}$ Before SIR BARCLAY NIHILL, C. J. and the state of the
state of the state of the state of the state of the state of the state of the state of the REX,
Respondent (Original Prosecutor)

$\mathcal{L}_{\text{max}} = \mathcal{L} \mathcal{L}_{\text{max}}$ CHEBOI CHELAGAT,
Appellant (Original Accused No. 1) Criminal Appeal No. 436 of 1948 $\overrightarrow{ }$ $
\overrightarrow{ }$ $\overrightarrow{ }$ $\overrightarrow{ }$ $\mathcal{L}_{\mathcal{A}}
(\mathcal{A})$

Criminal Law-Official corruption-Penal Code, section 93 (1)-Practice-Charge framed bad for
duplicity—Whether curable irregularity—Criminal Procedure Code, sections 135 (2) and 381.

The appellant and another were jointly charged with official corruption, and the relevant portion
of the charge was framed in the following terms ... "being employed in the Public Service... on
various dates in June, jointly and corruptly, accept various sums of money in consideration for
which they omitted to do their duty"... Six witnesses testified to having given bribes, on request,
on different dates to the accused who were convicted. The appellant was sentenced to 9 months'
H. L. and his co-accused was ordered to pay a fine of Sh. 20.
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On appeal

Held (29-9-48).-(1) That the charge as framed offended against the specific provisions of section
135 (2) of the Criminal Procedure Code and was bad for duplicity.

(2)  That this irregularity was not curable under section 381 of the Code as it was impossible to
say that a failure of justice may not have been occasioned thereby.

Appeal allowed with permission to bring fresh proceedings if advisable. Order made in revision
that the fine of Sh. 20, if paid, be remitted to the other accused person who had not appealed.

Appellant absent, unrepresented.
Modi for the Crown.

JUDGMENT.—In this case the appellant was charged with another man, who has not appealed,
with the offence of official corruption. It was alleged, that on various dates they jointly and
corruptly accepted various sums of moneys in consideration for which they omitted to do their
duty, which was to prevent cattle movement in a certain area.

The charge as framed was bad for duplicity and offends against the specific provisions of section
135 (2) of the Criminal Procedure Code which states that where more than one offence is charged
in a charge or information a description of each offence so charged shall be set out in a separate
paragraph of the charge or information called a count. In the charge now under examination the
various offences alleged were set out in a single count. The question for my determination is
whether this irregularity in the charge is curable under the provisions of section 381 of the
Criminal Procedure Code. In my view it is clearly not so curable because it is impossible to say
that a failure of justice may not have been occasioned thereby. The accused faced with the charge
as framed could have had no conception of the details of the offences which he was being called
upon to meet. A number of witnesses were called by the prosecution, and six of them gave
evidence of having been asked for a bribe by the appellant and of their having given a bribe to the
appellant. All these transactions constituted separate and distinct offences and were committed
on different dates. All these witnesses were accomplices on their own showing, and only in one
instance was there any corroboration of their evidence.

There has in fact been no proper trial of the appellant due to the fact that the various offences
which he is alleged to have committed were never specified, described or pleaded to. The Court
appreciates that this case came for trial in<br>a non-policed area and that the Magistrate did not
have the advantage of a prosecutor. Nevertheless it is regrettable that owing to the Magistrate's
failure to read the relevant section of the Code, or to comprehend what is after all an elementary
principle of criminal justice that an accused person must know clearly the nature of any charge
or charges brought against him.
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The conviction of the appellant is quashed and the sentence set aside; but I leave the Crown free
to bring fresh proceedings if thought advisable before another Magistrate. The appellant
meanwhile if in custody to be released. The other accused person in this case who has not
appealed was fined Sh. 20 by the Magistrate. I make an order in revision that this sum, if paid, to
be remitted to him.

Source & reproduction note
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