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<sup>5</sup> THE REPUBLIC OF UGANDA
IN THE COURT OF APPEAL OF UGANDA AT KAMPALA
CIVIL APPEAL NO. 285 OF 2016

THE MANAGING DIRECTOR,

NATIONAL SOCIAL SECURITY FUND

NATIONAL SOCIAL SECURITY FUND

UGANDA COMMUNICATIONS EMPLOYEES

UNION

SARAH NAMUGERWA

SATUUEL BAZINIBE AND 193 OTHERS: s ::::::esesesss i :APPELLANTS
VERSUS

UGANDA TELECOM LIMITED::: s tscer st ensrsnsn s en i i :RESPONDENTS

(Appeal from the decision of the High Court of Uganda at Kompala (Ciuil Diuision) before
Mugambe, J. dated 29th September, 2015 in Miscellaneous Cause No. 68 of 20 1 5)

Research copy - Verify against the source 1/18



EShel’ia [2022] UGCA 223

AND

CIVIL APPEAL NO. 076 OF 2018

UGANDA TELECOM LIMITED: ::::cesessesssrssssrssissis st tAPPELLANT

VERSUS

THE MANAGING DIRECTOR,

NATIOIIAL SOCIAL SECURITY FUND 25

NATIONAL SOCIAL SECURITY tr'UND: s ::::::::::::::::: RESPONDENTS
AND

STANDARD CHARTERED BANK UGANDA LIMITED

STANBIC BANK (UGANDA) LIMITED

CITI BANK UGANDA LIMITED

(Appeal from the decision of the High Court of Uganda at Kampala (Execution Diuision) before
Muhanguz| J. (as he then uas) dated the 1 1th day of Apil, 20 1 7 in Miscellaneous Application No.
786 of 20 1 7)

CORAM: HON. MR. JUSTICE CHEBORION BARISHAKI, JA HON. MR. JUSTICE
STEPHEN MUSOTA, JA HON. MR. JUSTICE CHRISTOPHER MADRAMA, JA

WDGMENT OF CHEBORION BARISHAKI, JA

These two consolidated appeals follow the decision of the High Court (Mugambe, J.) in judicial
review application No.68 ol 2017 where she allowed the application liled by the respondent
against the 1 st and 2"d appellants in Civil Appeal No. 285 of 2016. The appeal also challenges the
ruling and orders of Muhanguzi, J. (as he then was) in Civil Appeal No. 76 of 2018 where he
granted a conditional stay of execution of the decision of Mugambe J.

2]Page

5 Background

The judicial review application with which Civil Appeal No. 285 ol 2016 is concerned, was filed by
Uganda Telecom Ltd fUTL") against the Managing Director, National Social Security Fund ("The
M. D NSSF") and and National Security Fund (NSSF). In the application, UTL challenged certain
actions by which NSSF collected monies as statutory contributions for certain UTL employees
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under the NSSF Act. The exact amount of thc monies collcctcd by NSSF was not determined by
Mugambe, J. but from thc record it was at least Ug. Shs. 14,239,357 ,797 I = in respect of over 900
UTL cmployees.

UTL was incorporated under the Companies Act, Cap. 1 i0 pursuant to directions contained
under Section 82 (1) of the Uganda Communications Act, Cap. 106. It was intended to offer
telecommunications services, including local, long distance and international services, ccllular,
pay phones, rural telecommunications, terminal apparatus provisions and value added serviccs.
It is a successor to the Uganda Posts and Telecommunications Corporation (UmC), a statutory
corporation which offered similar services. Upon incorporation, the employccs of UPTC, by
operation of statute, had their contracts of service transferred to UTL and most of the UTL
employees with which the judicial review application was concerned werc former UPTC
employees. 15 20

UTL's primary case was that the relevant employees were not some of the <sup>25</sup>
employees envisaged therefore, NSSF had to make contributions under the relevant law, and
wrongfully collected the monies in respect of those

- 5employees. UTL sought an order compelling NSSF to refund the monies it had paid to it.
NSSF's case was that monies were rightly collected from the relevant employees, as they
were persons envisaged to make statutory contributions. There were other issues that arose
during the judicial review proceedings which I will consider later.

- 10In her judgment, Mugambe, J. found that the UTL employces were exempted from
making statutory contributions and therefore NSSF had wrongly collected monies in their
regard. She therefore, allowed the judicial review application and granted the following
remedies; 1) A declaration that the demand, collection and continued retention of
contributions in respect of the UTL's ineligible and 15 exempted employees is ultra vires,
illegal, null and void; 2) An order of injunction prohibiting the M. D NSSF and NSSF from
demanding, collecting arrears or retaining contributions in respect of ineligible and
excmpted employees of UTL; 3) An order of mandamus for the M. D NSSF and NSSF to
refund to UTL, the monies illegally and erroneously collected as contributions in the
proportions 20 they made the erroneous and illegal contributions; 4) An order of mandamus
for the M. D NSSF to issue to UTL a clearance certificate under S.7 (5) and (6) of the NSSF
Act. The learned trial Judge further ordered that the refunded monies were to be paid with
interest at the statutory rate. She awarded the costs of the suit to UTL.

- 2s The M. D NSSF and NSSF were dissatisfied with the decision of the learned trial Judge and
appealed to this Court on thc following grounds:

<sup>5</sup> 1. The leamed tial Judge erred in laut and fact u.then she found that Ex-UPTC
emplogees are in exempted emplogment under rhe NSSFAcI.

2. The learned tial Judge ened in laut and fact uhen she found that UCEPS members are in
exempted emplogment.
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3. Thelearned trial Judge erred in lau and fact uhen slrc found and h.eld that this uas a proper
case for judicial reuietu.

The M. D NSSF and NSSF prayed that this Court allows the appeal, sets aside the decision of the
lower Court and award them costs of the appeal.

In Civil Appeal No 76 of 2018 the appellant UTL alleges that the learned trial Judge Muhanguzi J.
(as he then was) determined Miscellaneous Application No. 786 of 2017 without hearing the
parties which in its view amounted to no hearing. That the respondents in that application llled
miscellaneous application No.466 of 2015 seeking for an order of stay of exccution and the
parties consented to grant of a conditional stay where the respondents were to provide security
for due performance of the decree by way of a bank quarantee for the decretal sum of UGX
14,239,357 ,797 , costs of UGX 1,500,000,000 and insuance to UTL of a clearance certificate by
NSSF as provided in the NSSF Act. According to UTL, NSSF defaulted on all the conditions which
prompted it to commence garnishee proceedings . In April 2017 court issued a garnishee order
nisi attaching NSSFs accounts in the garnishee banks and reserved the hearing of the application
for making the order absolute to 1 Ith April 20 17. In the meantime, the respondents hled Misc.
Application No. 786 of 2017 to set aside 15 20 25

51Page

<sup>5</sup> the garnishee order nisi. When the application came up for hearing on 7tn April
2017 an amended notice of motion was Iiled in which the applicants sought for an order for
extension of timc to deposit bank guarantees in court and setting aside the execution
proceedings among others. The Judge deferred making the decree nisi absolute and adjourned
the hearing to 111a 12017. On that date the application was not heard but the Judge read out his
ruling. UTL was aggrieved with this decision and filed civil appeal no.76 of 2018 on the following
grounds; 10

<sup>1</sup>. The leamed trial Judge erred in laut and fact bg determining Misc. Application
No.786 of 2017 tuithout hearing the parties on the matters placed before him.

2. The leamed trial Judge erred in lau and fact in entertaining and determining Misc.
Application No. 786 of 2017 duing gamishee proceedings against the respondents

3. Thelearned trial Judge erred in lana and fact uhen he entertained and determined Mbc.
Application No. 786 of 20 1 7 in disregard of a pending similar Misc. Applicaton No. 572 of
2016 by the respondents in the same court.

4.  The learned trial Judge erred in lau and fact in entertaining and determining Misc
Application No. 786 of 2017 that was barred in law bg judicial estoppel. S. The leamed trial
Judge ened in lana and fact in staying exea)tion against the respondents. 20

At the commencement of the hearing of the appeal, court in the interest of justice granted orders
sought in Misc. Application No. 20 of 2020 by allowing the 25
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5 applicants in that application to be joined as parties to civil appeal no. 76 of 2018. With consent
of the other parties civil appeals no. 285 of 2016 and no. 76 of 2018 were consolidated.

The 4ft and sth appellants, and some 193 other persons are some of the UTL employees in respect
of who NSSF collected monies as statutory contributions. 10 The 3.d appellant Uganda
Communication Employees Union, is stated to be <sup>a</sup> labor organization which
represents the over 900 UTL cmployees in respect of whom the monies were collcctcd by NSSF.
Nonc of the UTL employees were party to the suit determined by Mugambe, J. and they were
added to this appeal as stated earlier as interested parties, by order ofCourt. I will refer to the
interested 15 parties jointly as "the UTL employees". They filed a memorandum of appeal setting
out the following grounds of appeal, in addition to adopting the grounds relied on by M. D NSSF
and NSSF:

I. The tial Judge ened in lau when she decided that the emploAees of UPTC uho transferred
tlrcir seruices to UTL are not entitled to both pension and . IVSSF 20 benefits under the
UPTC tenns and conditions of seruice.

2. The trial Judge ened in lana when she held that the clauses in the UTL emplogees' contracts/
terms and conditions of sentice prouiding /or NSSF membership and contribution taere not
ualid contractual prouisions.

3. Thetial Judge erred in law uhen she decided that emplogees who did not 25 transfer from
UPTC are olso in exempted employment under Item 7 of the NSSF Act, First Schedule.

5 UTL Employees sought for the appeal to be allowed, a finding that they are entitled to
membership and contributions to NSSF, for costs of the appeal and those of the proceedings in
the Court below.

UTL opposed the highlighted appeals.

Ilind that resolution of grounds number 1 in Civil Appeal No. 76 of 2018 and 10 ground number 3
in Civil Appeal 285 ol 2016 will determine the consolidated appeal. The two grounds read;

> 1. Ground No. 1 in Ciuil Appeal No. 76 of 2018; The learned tial Judge ened in law and foct bg
determining Miscellaneous Application No. 786 of 2017 uithout Lrcaing tLe parties on the matter
placed before him.

1s 3. Ground No. 3 in Ciuil Appeal no. 2BS of 2016 ; The learned triol Judge erred in law and fact
uhen she found that Miscellaneous Cause No. 68 of 20 1 5 was a proper case for judicial reuiera.

Representatlon

At the hearing, Mr. Barnabas T\rmusinguze and Mr. Allan Wanyara, both learned 20 counsel
jointly appeared for M. D NSSP and NSSP. Professor Jean John Barya appeared for the employees
of UTL. Mr. Kaboyo Alex and Mr. Paul Kawesi, both learned counsel jointly appeared for UTL.
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The parties relied on written submissions which have been considered in this judgment.

25 Analgsis

5 The law enjoins this court on a first appeal to review and re-evaluate the evidence as a whole ,
scrutinize it , draw its own infercnces and come to its own conclusion on the matter. This dury is
set out in Rule 30(1)(a) of the Rules of this Court. See also Pandya V. R [1957] EA 336

Under ground No. 1 in Civil Appeal No. 76 of 2018; The learned trial judge is 10 said to have erred
in law and fact by determining Miscellaneous Application No. 786 of 2017 without hearing the
parties on the matter placed belore him.

Counsel for UTL submitted that when Misc. Application No. 786 of 2077 carr,e for hearing on the
<sup>1</sup>114 12017, none of the parties was called to say anything and without hearing the
parties court read a preparcd ruling. That this course 15 ofaction which court took was not
proper because thc same court had previously endorsed an order of stay and had adjourned the
application to 111412077 for hearing. Counsel submitted that this was a contested matter and the
Judge erred by not hearing the parties which violated their right to a fair hearing guaranteed
under Articles 28(1) and 44 of th,e constitution.

20 It was submitted for MD NSSF and NSSF that there was no legal requirement that parties have
to make submissions before court reaches a decision. That the only legal requirement was for

parties to provide evidencc in support of their case and in this case evidence was provided by
affidavit.

The right to a fair hearing is an absolute right guaranteed under Articles 28(1) 2s and 44(c) of the
constitution. Fair hearing is one of the principal pillars of natural justice because it guards
among others against bias. In Bakaluba Peter 91Page

<sup>5</sup> Mukasas V Nambooze Bettg Baklreke Electlon Petitlon Appeal No. 4 0] 2009
Katureebe JSC had this to say on the right to fair hearing;

"Fair trial.. ,. is one of the fundamental ights guaranteed bg the constitution. This ight is so
fundamental that it is giuen in Article 44 of tle constitution as one of those ights that are non-
derogable. Because of its very importance, allegations of denial of the right to fair hearing or trial
arc very serious and should not be made lightlg or merelg in passing because theg impact on the
uery core of our tial sgstem"

Black's Laut Dictlonary 6th Edltlon defines a fair and impartial trial as;

"A leaing bg an impartial and disinterested tribunal ; a proceeding uhich hears before it
condemns , uhich proceeds upon inquiry , and renders judgment onlg afier tial ,consideration of
euidence and facts as a whole"
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Although the right to a fair trial is provided under the constitution, the procedure to be followed
in its application is spelt out in the statutes, rules and regulations. The right to present evidence,
to cross-examine witnesses and to have Iindings supported by evidence are some of the main
tenents contcmplated in fair hearing.

UTL argued that court should have granted the parties an opportunity to be heard before
determining and disposing of thc application bccause on the <sup>7</sup>I <sup>4</sup>/2017
when adjourning hearing of the application the Judge had made the following statement;

10 1Page

I

<sup>5</sup> I am informed the garnishee nisi in this same matter is to be made absolute on
11/4/2017. For that matter the making of the garnishee absolute is hereby deferred till heaing and
final disposal of this application.

At pages 131 and 132 ofthe record of appeal, when thc matter came up on the 111412017 court
noted the names of the parties reprcsentations and read out its ruling. None of the parties was
called upon to address court on any of thc matters before court. This did not conform to the
ordcr court had made on 71412017 that the adjournment it had made on that datc was to enable
hearing on 111412017. To the appellant, this violatcd its right to be heard and the right to a fair
trial.

The court of appeal of Kenya dealt with a similar matter in the case of Kenneth Stanelg Dlatlba V
Attorneg General Ctutl Appeal N. 42 of 7994 wherc counsel for the appellant argued that he had
not been granted an opportunity to address court on the application in particular on the prayer
for stay which court had declined to grant without any representation being made. It held that
the rule that no man shall bc conde mned unless hc has been given a fair opportunity to be heard
is a cardinal principle of natural justice and since the rule had been breached the court could not
sustain an order that flows from such <sup>a</sup> fundamental breach. 15 20

The African Union Principles and Guidelines On The Right To Affair Trial And Legal Assistance In
Africa provide under principle (2)(e) cssential clements of fair hearing as providing adequate
opportunity to prepare a case, present arguments, 25

11 IPage

5 evidence and to challenge and respond to opposing arguments or evidence. Principle No. 2(f)
requires that there should be effective representation at all stages of the proceedings.
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On the 11/412017 when the case was called the Judge stated that "upon carefully perusing the
application(EMA No. 786 of 2017) and the supporting affdauits sworn by Isaac Oguong and
Richard Adonga including all annextures tLereto as u.)ell as the supplementary affdauit swom by
Patrick Agota and all tLLe annertures thereto as uell as the affidauit in replg suorn by lrene
Nuutahine and all annentres thereto and the supplementdry affidauit sutont by Dorothy Ochola
and its annextures , <sup>I</sup>find and hold as follotus"

15 20 Clearly, this was a departure from the order the learned Judge had made on <sup>7</
sup>1412017 because he had not adjourned the matter to make a ruling but for hearing. Because
of this, the parties were denied opportunity to present arguments in support of their cases which
taintcd the trial because the principle of fair hearing had been breached . A hearing includes
making prescntations on the affidavits liled in court. The lawyers represe nting thc parties were
not able to effectively make arguments in support of their clients cases thus denying the parties
effective legal representation.

I am persuaded by thc decision of my brother Egonda Ntcnde . J. in Rebecca Nagldde V Charles
Steuen Muasa CACA No. 160 of 20 I a when he held that;

"Both the constihttion and or tLe rules of natural justice under the common law,require that the
courts of law or any other bodies charged utith the dutg of 12 1Page

5 adjudicating upon disputes betueen parties should act fairlg , in good faith and without bias to
giue each partg the opportunity to adequatelg state their case ,correct or contradict ang releuant
testimong prejudicial to their case. TLe ight to be heard includes the ight to appear and present

ones case"

I differ from decisions which have held that submissions are only to elucidate 10 and explain the
evidence on record . One such decision reffered to is Danlel Toroltlch Arap Moi and Anor. V.
Muangl Stephen Murttht and Anor. eKLR [2014] where court said submissions were gencrally
parties marketing language where each side endeavored to convince the court that its case was
better than the other sides. I would find that although submissions are not evidence , failure 15 to
present ones case can occasion a miscarriage of justice because It is at submissions where
counsel apply the law to the facts . It is proccdurally wrong to deny parties opportunity to make
submissions in support of their cases. The trial Judge in Misc. Application No. 786 erred when he
denied the parties opportunity to make their submissions when he had adjourned the matter on
20 7/412017 for hearing. The ruling he made on the 11/4/2017 was therefore premature and this
court cannot sustain orders arising from such proceedings. Having found so, it is thcn not
necessary to resolve othcr grounds in Civil Appeal No. 76 of 2018.

This ground succeeds.

In ground No. 3 in Civil Appeal no. 285 of 2016; the learned trial Judge is said to have erred in law
and fact when she found that Miscellaneous Cause No. 68 of 2015 was a proper case for judicial

review.
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Counsel for the appellant submitted that the learncd trial Judge erred in entertaining UTL's
application as a proper case for judicial review, yet the case was not fit and proper for judicial
review, for two reasons. First, the nature of the dispute with which the casc was concerned, did
not fall within the purview ofjudicial review. Judicial review is envisaged as an audit of the
decision making process and not a determination of the merits of the dccision. Counsel relied on
the authority of Attorneg General us. tsustus Tinkasilnilre, Court of Appedl

Ctutl Appeal No, 208 of 2013 (unreported) in support of his submissions on this point. He
contcnded that the learned trial Judgc was conscious that the dispute between the parties
involved determination of rights when she stated that UTL had a legal right to the monies
improperly collected by NSSF, yet she overlooked that and procccded to entcrtain the mattcr.
That the learncd trial Judge wrongly based her decision on the necd to have a quick trial, which
was an improper consideration. 15 20

It was further submitted that there was no decision challengeable under judicial review but the
learned trial Judge erroneously found that there was a decision by NSSF embodied in a letter of 6s
February,2015 in which NSSF ignored the advice of the Attorney General and refused to refund
monies it had collected from UTL. Counsel referred to the definition of a "dccision" undcr the
Black's Law

14 1Page

- sDictionary 86 Edition as "a judicial or agency determination after consideration of the facts
and the law." He contended that the letter by NSSP was not a decision as envisaged by law. It
was merely a communication about the reconciliation process with UTL and not a decision
to pay out any monies. The letter also did not set out a decision arrived at after considcration
of the facts and the law. 10 Counsel submitted that NSSF was not bound to follow the
Attorney General's advice as such advice was held to not be binding in the case of
Kabagambe Asol and 2 Others as. Electoral Commtss{on and Another, Constltutlonal Petltlon
No. I 0] 2006 (unrepotted,f. Moreovcr, even if the Attorney General's opinions was taken as
binding, such opinions were not envisaged to determine 15 the rights of the parties which
can only be done by a Court of law.

- It was further submitted that the learned trial Judge erred in determining UTL's judicial
review application without hearing evidence from the parties. The learned trial Judge was
determining the merits of the dispute, namely, whether or not NSSF should refund monies
collected from UTL as statutory contributions. 20 Counsel contended that it was not possible
to determine some of the issues arising in the case, merely by looking at the attachments on
the parties' pleadings. Such issues that required calling evidence included, 1) whether all
employees of UTL on whose behalf the contributions were made were transferred from the
defunct Uganda Posts and Telecommunications Corporation (UP&TC). 25 If not how many
were not 2) whether former UP&TC employees were public servants entitled to pension
under the Pensions Act; 3) what was the source of the monies paid by the Government to
UCECPS? This would enable Court 15 1Page
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5 determine the character of the terminal bencfits - whether it was pension or contribution
outside the Pensions Act; 4) what were the terms in the contracts given to the employees of UTL
who did not transfer from UP&TC. This would enable Court determine whether they were
members of UCECPS or not and 5) what was the amount of money due to UTL - was it Ug. Shs.
14,000,000,000/ <sup>=</sup> 10 as claimed by UTL.

Counsel further submitted that the judicial review application should not have been entertained
as it was an abuse of court process. In Uganda Land. Commisslon and. Another us. James Mark
Kamoga and. Another, Supreme Court Chtll Appeal No. 8 of 2014 (unreporied/, 'abuse of Court
process" was 15 defined as process involving the usc of Court process for an improper purpose or
a purpose for which the process was not cstablished. The Court further cited with approval, the
definition of abuse of process set out in the Black's Law Dictionary as "a malicious abuse of legal
process which occurs when the party employs it for some unlawful object not the purpose which
it is intended by the 20 law to effect; in other words, a perversion of it." Counsel pointed out that
UTL's judicial review application was filcd aftcr a suit touching similar issue s (Labour Reference
Claim No. 26 of 20151 had been filed in the Industrial Court. The parties had also consented to a
temporary injunction halting NSSF from remitting funds to UTL until disposal of the suit.

25 Counsel further contended that in proceeding with hearing the judicial review application, the
learned trial Judge undermined the orders of the industrial

16 1Page

<sup>5</sup> Court contrary to the legal principle stated in the case of Houslng Flngnce Bank
Ltd and Another us. Ed.ward Jtfuslsi, Cfittl Appeal IVo. I58 0] 2070 (unreported| that Court orders
should not operate in vain. Moreover, applying for judicial review when a suit addressing similar
issucs had bcen filed in the Industrial Court amounted to forum shopping, a practicc generally
discouraged by the courts.

In view of the above submissions, counsel urged this Court to allow ground 3 of the appeal and
find that the learned trial Judge crred to entertain UTL's application for judicial review.

UTL's Submlsaions in reply

- Inreply, counsel for UTL submitted that the present case was proper for judicial review.
Counsel referred to Rule 3 (1) of the Judicaturc (Judicial Review) Rules, 2009 which provides
that a person seeking orders for mandamus, prohibition or certiorari should proceed by an
application for judicial review. Counsel referred to the authority of Councll of Clull Senice
Unlon us. Mlnlster Jor the Ctvtl 15

- Seralce [1985] AC 2 for the grounds of judicial review, namely, illegality, irrationality and
procedural impropriety. and contended that UTL's application raised the necessary grounds
for judicial review. 20
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Counsel sought to draw a distinction between two questions 1) whether a person is justified to
seek judicial review, and 2) whether that person's pleadings and evidence support grant of
prerogative orders, and to find that it is the second question which is vital in determining
whether a case falls within the purview of

IT1Page

<sup>5</sup> judicial review. Counsel submitted that UTL's pleadings and evidence supported
grant of prerogative orders as rightly found by the learned trial Judge, as the evidence showed
that NSSF erroneously collected and continucs to hold UTL's monies. The evidence also showed
that NSSF unlawfully caused UTL to rely on an undertaking that the relevant monies would be
refunded upon receiving advice from the Solicitor General, but this was not done , instead NSSF
remained silent. Counsel contended that the continued rctention of UTL's monies was illegal and
ultra vires the NSSF Act and this constituted sufficicnt material for judicial review. 10

It was further submitted that an applicant for judicial review only needs to show that the
respondent is a public body, has taken a decision or actcd in a manner tainted with illegality,
irrationality and procedural impropriety. UTLs evidencc sufficiently demonstrated all those
factors. 15

In relation to thc submission that there was no challengeable decision taken by NSSF, counsel
cited Councll o] Clull Servlce Unlons case (supra) for the proposition that judicial review can be
bascd on a decision or a refusal or omissions to make a decision, and submitted that the NSSF's
submission that only a decision was challengeable under judicial review was misconceived. It
was contended that UTL's casc was based on NSSF's part to make a decision to refund UTL's
monies; a breach of statutory duty to issue to UTL a clearance certificate; and NSSF's failure to
communicate whether it would refund UTL's monies after receipt of the Solicitor General's
opinion. 20 25

1SIPage

- <sup>5</sup> With regard to the submission that UTL's application called for hearing of
evidence and thus it was not a proper case for judicial review, counsel submitted that it was
untrue that hearing of evidence was required. UTL's case was mostly hinged on
interpretation of the law and interpreting whether or not a particular course of action was
illegal, as there was no contention on the evidence.

- As for the appellant's submission that UTLs judicial review application was an abuse of court
process because it was entertained while there existed an order of temporary injunction
issued by the Industrial Court, counsel replied that the Industrial Court was then a
subordinate Court and its decisions are not binding on the High Court. In addition,
existence of an order issued by the Industrial Court did not fetter the inherent, unlimited
and original jurisdiction of the High Court to entertain a judicial review matter. Counsel
asserted that there was no abuse of court process. 10 15
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MD NSSF and IISSF's submissions in rejoinder

In rejoinder, counsel for MD NSSF and NSSF maintained that there was no decision by NSSF that
was challengeable under judicial review. It was further submitted that even, assuming that there
was a decision by NSSF, that decision would still not be amcnable to judicial review for the reason
that errors of fact or law, do not as of themselves call for judicial review. Counsel cited the
authority of Regind os. Iard. Presldent of the Prtuy Councll Ex parte Page [1993] AC 682 for the
proposition that errors of law arising out of misconstruction of a statute cannot be subject to an
application for judicial review. 20 25

19 IPage

<sup>5</sup> Counsel also submitted that it was erroneous to base on the Solicitor General's
advice to support UTL's application for judicial rcview as that advice was not a binding directive.

On the allegation that UTL had a clear right that was violated by NSSF, counsel rejoined that the
alleged right was not established and had to bc adjudicated upon by a Court in a normal suit.

It was further submitted that in any case, in the period before institution of UTL's application,
NSSF had been restrained from refunding monics to UTL by an order of the industrial Court.

Counsel maintained that UTL's application was filed in abuse of Court process. At the time of
filing that application, a suit touching on the same subject matter had already been filed by the
Uganda Communication Employees Union, although the suit was subsequently transferred to the
Industrial Court. In addition, counsel submitted that the argument that the Industrial Court was
subordinate to the High Court was erroneous as the Constitutional Court's decision in the case

of .ft.stice Asaph Ruhlnda Ntengge and. Another as. Attonteg General, Constltrttlonal Petltlon
Alo. 33 of 2076 clarified that the Industrial Court had concurrent jurisdiction as the High Court. It
was further submitted that even if the Industrial Court was taken as a subordinate court, there is
a principle in law that higher courts will obey orders issucd by lowcr courts until they are set
aside. In entertaining thc UTL judicial review application, the High Court undermined the
powers of the Industrial Court. For 15 20 25

20 1Page

<sup>5</sup> those reasons, counsel maintained that UTL's application was filed in abuse of
court process.

Furthermore, it was submitted that NSSF was restrained from refunding the relevant monies to
UTL by order of the Uganda Retirements Benefits Regulatory Authority.

In all other respects, counsel maintained the submissions in support of the appeal 10
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Resolutlon

Counsel for the appellant submitted that at the time of filing the application for judicial review, a
suit touching on the same subject matter had already been filed by the Uganda Communication
Employees Union which suit was was subsequently transferred to the Industrial Court and
bringing up the same albeit under judicial review was barred by law.

The law is that where there is a pending matter before another court touching on the subject
matter of the suit which is filed after the pending matter , the suit filed afterwards is supposed to
be stayed under section 6 of the Civil procedure Act which provides that ;

No court shall proceed Luith tlrc tial of any suit or proceeding in uhich the matter in issue is also
directlg or substantiallg in issue in a preuiouslg instituted suit or proceeding between the same
parties , or betueen parties under uhom theg or any of them claim, Iitigating under the same
title , uhere

21 1Page

<sup>5</sup> the suit or proceeding is pending in the same or anA other court hauing juisdiction
in Uganda to grant the relief claimed.

An application lor judicial review is a civil proceeding as provided for under section 2 (xI of the
Civil Procedure Act which del-rnes "suit" to mean all civil proceedings commenced in any
manner prescribed.

- The industrial court had jurisdiction over thc matter which had been filed before it prior in
time. The subjcct matter of the prqceedings in the industrial court is the same as the subject
matter of the application for judicial review. Further, there was an order for temporary
injunction issued by the industrial court which was deficd. 10

- T agree with the submission by counsel for the respondent that the Industrial Court has
concurrent jurisdiction as the High Court see .ftrstice Asaph Ruhlnda Mengge and Another
os. Attonteg kneral, Constltatlonal Petltlon.IVo. 33 of 2016 . 15

I therefore, find that the orders issued in the Judicial review application were in defiance of
section 6 of the Civil Procedurc Act and ought therefore, to be set aside. Because the said
application was not lawfully heard, it may not have been necessary to determine whether the
matter was amenable for judicial review however, in order to bring this matter to a meaningful
conclusion, I will determine this issue set out in ground 3.

The case for the appellants is that the dispute between the parties should not have proceeded as a
suit for judicial review. I note that judicial review 22 1Page 25

<sup>5</sup> originated at common law and was intended as a proceeding by which courts
would exercise control over the decision making process of administrative bodies. In Councll o]
Clvll Servlce Unlons and. Others us. Mlnlster for the Ctvll Senice [1985] AC 374 at 470 (per Lord
Diplock), it was stated:
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"Tudicial reuieu,t prouides the means by uthich judicial control of administratiue action is
exercised. The subject matter of euery judicial reuiew is a decision made bA some person (or
bodg of persons) whom I shall call the decision maker or else a refusal by him to make a
deckion."

It must be stated that judicial review is not concerned with the correctness of the decision. At
common law, there were analogous proceedings such as appeals for addressing the correctness
of the decision. In Chle] Constable of the North Wales Pollce u Euans [1982] 3 ALLER 747, [-ord
Brightman 15

stated

- "Iturn secondly to the proper purpose of the remedy of judicial reuietu, uhat it is and what it
is not. In my opinion the law was correctly stated in the speech of Lord Euershed (119631 2
All ER 66 at 91, [1964] AC 40 at 96). His uLas a dissenting judgment but the dissent was not
concerned utith this point. Lord Euershed referred to- 20

- 25

'a danger of usurpotion of pouer on the part of the courts ... under the prebrt of hauing regard to
the pinciples of natural justice . . . I do obserue

23 1Page

again that it is not the decbion as such which is liable to reuieut; it is only the ciranmstances in
uhich the decision was reached, and particularlg in such a case as tLte present tLrc need for
giuing to the party dismissed an opportunitg for putting his case.’

Judicial reuiew is concented, not with the decision, but with the decisionmoking process."

Lord Brightman further stated:

"Tudicial reuietu, as the utords implA, is not an appeal from a decision, but a reuieut of the
manner in uhich the decision taas made."

In my view, therefore, the principle is that judicial review proceedings are concerned with the
manner of making the decision and not the correctness of the decision, which should be
challenged in an appeal or a similar mechanism. In Attorneg Generrrl vs. General SeJusor, Clvll
Appeal No. 796 of 2016, Madrama, JA further stressed this distinction and stated:

"Ordinorilg, judicial reuieut is concerned with the legality, rationalitg and reasonableness of a
decision. In contrast of judicial reuiew with appellate jurisdiction, H. W. R. Wade in
Administratiue Lana, 5n Edition, Oxford Uniuersitg Press at page 34-35 states that:

The sgstem of judicial reuiew is radically different from tlrc system of appeals. Wlen heaing an
appeal, the court is concerned uith the meits of the deci.sion under appeal. Wh.en subjecting
some administratiue act

Research copy - Verify against the source 14 /18



EShel’ia [2022] UGCA 223

24 |Page

<sup>5</sup> or order to judicial reuieut, the court is concerned uith its legalitg. On appeal the
question is'ight or utrong'. On review, the question is 'lawful or unlawful'

> Rights of appeal are alwags statutory. Judicial reuiew, on the other hand is exercise of the
court's inherent power to determine tuhether action is lauful or not and to anaard suitable relief.
For these no stafiiory authoity is necessary; tle court is simply performing its ordinary functions
in order to uphold the rule of lau.

In Attorneg General as. Tlnkaslmllre and Others, Court of Appeal Ctull Appeal No. 208 of 2013
(unreported), this Court quoted with approval the following passage from the ruling of thc High
Court (Mwangusya, J.) about the nature of judicial review: 15

> "Tlre purpose of judicial reuiew is concented not with the decision but the decision making
process. Essentially judicial reuiew inuolues an assessment of the manner in uhich a decision is
made. It is not an appeol and the juisdiction is exercised in a superuisory manne4 not to
uindicate ights as such but to ensure that public powers are exercised in accordance with the
basic standards of legalitg, fairness and rationality . "

The Court then stated:

'As rightlg obserued by the tial Judge, in judicial reuiew proceedings, tLrc Court is not required to
uindicate angone's ights but merelg to 25 1Page

exa.mine the ciranmstances under uhich the impugned act is done to examine uhether it u.tas
fair, rational and or arriued at in accordance uith rules of natural justice. "

In the present case, despitc UTL's counsel's submissions otherwise, I hnd that at the heart of
UTL's judicial review application was a complaint regarding the correctness of the decision to
collect the relcvant monics, and it was the incorrectness of that decision that sparked off the
dispute betwcen the parties. It was because UTL felt that the decision was incorrect that it
approached NSSF seeking a refund. Further, the Solicitor General's involvemcnt was becausc the
parties wantcd an opinion on the correctness of UTL's decision to collect the monies. Upon
consideration of all the circumstances of the casc, it is clear that until filing of the suit, UTL
asserted that it was entitled to a refund of the monies as they had been collected from employees
who were excmpted from making statutory contributions under the NSSF Act. NSSF maintained
that those employees were not exempted from making contributions under the NSSF Act. In
order to settle the dispute, a Court would need interpretation of the applicable provisions of the
NSSF Act, and it would not be detcrmining any question on illegality. I therefore accept the
submissions of M. D NSSF and NSSF that UTL's application in the High Court was wrongly
instituted as an action for judicial review yet in substance it challenged the correctness of thc
NSSF's decision to 10 15 20

collect statutory contributions from certain UTL employees.
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This ground also succccds

The resolution of ground 3 renders it academic to deal with the remaining grounds of appeal
raised for the MD NSSF and NSSF as well as the unresolved grounds raised by the interested
parties.

For the abovc reasons, I find that the learncd trial Judge crred in cntertaining UTL's application as
a case for judicial review. I would allow Civil Appeal 285 of 2016, and sct aside the ruling and
orders of the High Court in Miscellaneous 30

26 1Page

<sup>5</sup> Cause No. 68 of <sup>20</sup>I 5, and substitute instead an order dismissing UTL's
application for judicial review.

UTL's judicial review application having been dismisscd, it follows that Civil Appeal No. 76 02018
concerning execution of the ofthe High Court arising from UTL's judicial review application,
must also be dismissed.

The respondent shall pay the costs here and in the Court below. 10
It is so ordered.

Dated at Kampala this {R~- day of Auq 2022.

Chcborion Barishaki

Justice of Appeal

2T1Page
THE REPUBLIC OF UGANDA
IN THE COURT OF APPEAL OT'UGANDA AT I(AMPALA

CTVIL APPEAL NO. 285 OF 2016

1. THE MANAGING DIRECTOR NSSF

2. I{ATIONAL SOCIAL SECURITY FUND

3.  UGANDA TELECOMMUNICATIONS EMPLOYEES UNION

4.  SARAH T{AMUGERWA

5. SAMUEL BAZIMBE AND 193 ORS ::::icaeeeeiiiis: APPELLANTS
VERSUS
UGANDA TELECOM LIMITED ¢ ::cseeeeteeestesesei 3o : RESPODENT
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AND

CIVIL APPEAL NO. 076 OF 2017

UGANDA TELECOM LIMITED

VERSUS

NATIONAL SOCIAL SECURITY FUND
(coNsLrDATEDI

CORAM: HON. JUSTICT CHEBORION BARISHAKI, JA

HON. WSTICE STEPHEN MUSOTA, JA

HON. JUSTICE CHRISTOPHER IZAJIIIA MADRAMA, JA

JUDGMENT OF HON. JUSTICE STEPHEN MUSOTA, JA

I have had the benefit of reading in draft the judgment of my brother Hon. Justice Cheborion
Barishaki, JA.

I agree with his analysis, conclusions and orders he has proposed.

Dated this $\overline{\mathcal{O}_{\mathcal{A}}»{\mathcal{V}}}$ day of $\mathcal{A}
_{\mathcal{W}$ 2021

James Lun?
Stephen Musota JUSTICE OF APPEAL
$\bullet$

$\blacksquare$
THE REPUBLIC OF UGANDA,

IN THE COURT OF APPEAL OF UGANDA AT KAMPALA

(CORAM: CHEBORION, MUSOTA AND MADRAMA' JJA)

CIVIL APPEAL NOs 285 OF 2016 & 76 OF <sup>2018</sup>

- r. THE MANAGING DIRECToR) NATIONAL SOCIAL SECURITY FUND)
- 2. NATIONAL SOCIAL SECURITY FUND)

- 3. SARAH NAMUGERWA}
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- 4. SAMUEL BAZIMBYE)
- 5. JOHN MAGALA &193 oTHERS)

- 6. UGANDAcoMMUNIcATIoNSEMPLoYEESUNIoN...."... APPELLANTS

VERSUS

UGANDA TELECOM LIMIrED) """ RESPONDENT

(Appeat against the ruling and orders of the High Court before Mugambe'J dated 2/h septemben
2015 in Miscellaneous cause No. 68 of 20fi

JUDGMENT OF CHRISTOPHER MADRAMA, JA

<sup>I</sup>have had the benefit of reading in draft the judgment of my learned brother Hon.
Mr. Justice Cheborion Barishaki, JA'

lconcurwithhisjudgmentsontheconsotidatedappeatsandtheordershe has proposed together with
the reasons he set out in the judgment and <sup>I</sup> have nothing useful to add.

Dated at KamPala the day of August 2022
Christopher Madrama

Justice of ApPeat
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